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In the upreme Court of the tate of daho 
DARYL K. and LINDA L. MULLINIX, ) 
husband and wife, ) 
) 
Plalntitrl-C.ountrrdef~ ) ORDER TO AUOMENT TI-IE 
RClp)ndcnts. ) RECORD AND U P D APPELl.A TE 
) PR DINO 
~ ) 
) ~ Coult Dodllt No. -41583-20 I 
KILLOORE'S ALMO RIVERFRUITCO~ ) ldahoCoul'l(yNo.2012-4171 
an Idaho corporation, ) 
) Ref. o. 14-353 
Defcnd.ant-CounincLllrnant•Appclwtl. ) 
A MOTi TO AUGMENT THE RD PU UANT TO l.A.R. RUL JO • 
llt:Klvncrlll wu Iii«! by counal for Rapondents on Auput I, 201-4, n,q 
• pcntina t.he rcc.ord with die documents aaached 10 th.ii Motion u wrll 
Thm:f~. 
Court roe III order 
ripe requested. 
IT HEREBY IS ORDERED 1h11 Rapondc,rlu' MOTION TO AUO TH£ RECORD be, 
Ind hen:by Is. ORANTED and tht DIS!rict Court Rcponer ahall ~ and lodfe the tnntcript listed 
belo with 1111 COUii with n IWCnl}'~i '21) days or the date of th Order and the Olltricl Coun 
Clm Jhall irnnxdiately- and tile the tnmcrlpc w!tb !hit Court. Any comcliom shall be 
filed With ii Coul\ 11S pnl\lJdcd by J.AJl 30.1: 
I. Tnnscripl ofdlc Plaintlff'1 Motiofi ID fl..nforce Decree held on July 21. 2014. 
(Court Rq,ontt he,yt En let: 'matt:d ~ I.a,,_ 10<1) 
IT F R H R I R0ERED that thil Colln It wal\le the Sl.00 (Jiff pa ) fee a! ttie. 
documcnea did noc aiJr wflCii the Record on Appeal - orisfnally deli led and filed; thm:f~ the 
au,mcntalion rcc.ord In thl appal II inducle die doNmmls liskd below. flle Mlm~ copi« of 
which 1CC01T1 nled dll Modon: 
I. Order Grantin1 Ptaintllfa' Mation for R.ecomidcnlion and Orantl Ptaintiffi • Moclon to 
Enr-Decnc, file--.,.c!Julyll, 2014; 
2. Motion ID Enforce Oa:ne, fllc llan,pcd June 16, 2014; 
3. Manofandum 1ft Support of Motion IO Ea on:c DccNe, file atampe•U- 16. 2014; 
4, Affidavit of Daryl Mulllnix In uppon of Motion ID Enfor« Oca-ee wi 
ibotl A, 8 end C ICIIChod, file lllnlped June 16, 201-4; 
5. Afr!davk of Albert P. Bitter n Support of Modon to Eafom Decn,e with 
ibiu A, 8 , C, D, E, F, 0, ll, l, J, K. Land M llllldled, file ~ Jin 16. 201-4; 
6. upplemmlal Affida it Day! ulllnl in Support ofMotiofi IO EnfORe Deuee widl 
Exhlblq o, F, o and H lll&hcd. me ~ July u , 2014; and 
7. llq,ty ln of Mot IO En Decree, file lllftlped JIiiy IS. 2014. 
IT FURTHER. I OllD£IU!D lhll Pl'oceedlnp In di -.,peal nil be SUSI' OED until M.h 
tln1e die lnnll:ripl Ii.it lbo¥e Im beell llftll*"l'd 1.11d IDdpd with 1h11 Coun. ac which time 
procec,fi in !hit appeal~~ aa:ordilw!Y. 
DA TED dlit -1&..= day of Aupll. 2014. 
cc: C-1 ofR«lold 
DulrktColll1Clctll 
C.oun ttepom,r hnyl Enakir 
By Order of lhe Supnme Court 
• • .: ,- • • • • -- I' • ~ • • - • • ·, • ---:T - ,#;. ..,. : ~- •:} •.• •"-:. 
:-::.~- .... - - • • ·,- - • ... • .. - ... + • .._ • • - - - -.# ~ • - • .... , '~ • 
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In the Supreme Court of the State of Idaho 
DARYL K. and LINDA L MULLINIX, 
husband and wife, 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
v. 
Plaintiffs-Counterdefendants-
Respondents, 
ORDER TO AUGMENT THE 
RECORD AND SUSPEND APPELLATE 
PROCEEDINGS 
KILLGORE'S SALMON RIVER FRUIT CO., 
an Idaho corporation, 
Supreme Court Docket No. 41583-2013 
Idaho County No. 2012-4 l 783 
Ref. No. 14-353 
Defendant-Counterc laimant-Appellant. 
A MOTION TO AUGMENT THE RECORD PURSUANT TO I.A.R. RULE 30 with 
attachments was filed by counsel for Respondents on August 8, 2014, requesting this Court for an order 
augmenting the record with the documents attached to this Motion as well as the transcript requested. 
Therefore, 
IT HEREBY JS ORDERED that Respondents' MOTION TO AUGMENT THE RECORD be, 
and hereby is, GRANTED and the District Court Reporter shall prepare and lodge the transcript listed 
below with this Court within twenty-eight (28) days of the date of this Order and the District Court 
Clerk shall immediately serve counsel and file the transcript with this Court. Any corrections shall be 
filed with this Court as provided by I.AR. 30.l: 
L Transcript of the Plaintiffs Motion to Enforce Decree held on July 21, 2014. 
(Court Reporter Sheryl Engler; estimated pages: less than JOO) 
IT FURTHER IS ORDERED that this Court shall waive the $2.00 (per page) fee as these 
documents did not exist when the Record on Appeal was originally designated and filed; therefore, the 
augmentation record in this appeal shall include the documents listed below, file stamped copies of 
which accompanied this Motion: 
L Order Granting Plaintiffs' Motion for Reconsideration and Granting Plaintiffs' Motion to 
Enforce Decree, file stamped July 28, 2014; 
2. Motion to Enforce Decree, file stamped June 16, 2014; 
3. Memorandum in Support of Motion to Enforce Decree, file stamped June 16, 2014; 
4. Affidavit of Daryl Mullinix in Support of Motion to Enforce Decree with 
Exhibits A, Band C attached, file stamped June 16, 2014; 
5. Affidavit of Albert P. Barker in Support of Motion to Enforce Decree with 
Exhibits A, B, C, D, E, F, G, H, I, J, K, Land M attached, file stamped June 16, 2014; 
6. Supplemental Affidavit of Daryl Mullinix in Support of Motion to Enforce Decree with 
Exhibits D, E, F, G and H attached, file stamped July 15, 2014; and 
7. Reply in Support of Motion to Enforce Decree, file stamped July 15, 2014. 
IT FURTHER IS ORDERED that proceedings in this appeal shall be SUSPENDED until such 
time as the transcript listed above has been prepared and lodged with this Court, at which time 
proceedings in this appeal s~ resume accordingly. 
DATED this f 8' day of August, 2014. 
cc: Counsel of Record 
District Court Clerk 
Court Reporter Sheryl Engler 
By Order of the Supreme Court 
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ORDER TO AUGMENT THE RECORD AND SUSPEND APPELLATE PROCEEDINGS - Docket No. 41583-2013 ~9'2~~~~~====~~~==~~~~~~~~~~~~~~==~~~~,i-
Document 1 
IDAHO COUNTY Ull:ilKlt;l t;UUKI 
-!J. 5Z FILED ./) AT~'·- O'CLOCK _L.M. 
JUL 2 8 2014 
IN THE DISTRICT CO'QRT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDA!JIO, IN AND FOR THE COUNTY OF IDAHO 
DARYL K. Al':JD LINDA L. MQLLINIX, ) : 
husband and wife, ) : 
Plaintiffs/Counter-Defendants, 
1 
vs. 
' 
KILLGORE''S SALMON RNE{l FRUIT 
CO .• an Idaho corporation., ' 
Defendant/Counter-Plaintiff 
): 
): 
): 
): 
): 
): 
) : 
): 
); 
---------------- ): 
Case No. CV-2012-41783 
ORDER GRANTING PLAINTIFFS' 
MOTION FOR RECONSIDERATION 
AND GRANTING PLAINTIFFS' 
MOTION TO ENFORCE DECREE 
1. This matter camf before the Ci:>urt on July 21, 2014 on Plaintiffs' Motion to 
Enforce Decree by telephone cdnference call ~ursuant to Rule 7(bX4) IRCP. 
i 
2. Plaintiffs Daryl -k, and Linda L. Mullinix filed a motion to enforce the decree on 
! : : . 
June 16, 2014. Plaintiffs requ~ted that the Court order Defendant Killgore to refrain from 
' . 
interfering with Mullinix 's use ~f water from )oe Creek when Killgore is not irrigating,· order 
/ 
Killgore to refrain from interfetjing with Mu1lin:ix's use when Killgore is not placing the full 2.2 
! . 
cfs of its water right to benefici~ use, order Killgore not to tamper with or vandalize Mullinix's 
i : 
i : 
valve, and order Killgore to co~perate with njeasurement of the flows and diversion by the Idaho 
' 
Department of Water Resourc~. 
3. Defendant .Killg~re argued in tesponse that its actions in cutting off Mullinix 
I : 
i : 
during the 2014 irrigation seasr were consis'.tent with the language of the Court's Decree 
entered on September 23, 2013 land that, 88 ~ Comt bad not acted upon Mullinix' s motion for 
reconsideration. Killgore was a~ within tJ:!.e letter of the Decree. The Court, recognizing that a 
ORDER 
RECEIVED JUL 3 1 2014 
' • 
written ruling on the Motion for/Reconsideration remained pending and that issuing an Order on 
that Motion would help clarify tpe issues for the parties concerning use of the water raised in 
Mullinix's Motion to Enforce~ Decree, concluded that it was appropriate to rule on the 
; 
pending motion for reconsidera~on at this time. Implicit in the Decree of September 23, 2013, is 
' 
' . 
the requirement that Killgore ptjt 2.2 cfs of water to beneficial use or that Killgore's right to use 
the water would also decline proportionately. That requirement is inherent in the decree and is 
also required by law. The right~ use water is measured by beneficial use up to the total amount 
l 
! 
of the water right 
4. The Court concl$ded that objective measurements of water flows in Joe Creek 
i • 
and diversions into the pipeline !are necessary:to avoid future disputes, noted that Killgore was 
not entitled to raise Robinson's ~ights concerning Mullinix's ability to visit the head.gate, and 
I : 
I 
concluded that cooperation witt!. the Departm~o:t of Water Resources to obtain measurement is 
appropriate in the circumstan~. No party objected to the Court ordering them to cooperate with 
1 
one another and with the Deparfment of Wat¢r Resources. 
5. The Court concl~ed that, based upon the evidence before the Court, Killgore had 
interfered with Mullinix 's right Ito use the water when Killgore was not irrigating or irrigating I . 
less than 110 acres and that KiUgore had tampered with or vandalized Mullinix' s valve. 
Based upon the filings 'tith the Court :on these Motions, and for the reasons articulated on 
the record at the hearing and gopd cause appearing therefor, 
IT IS HEREBY ORDEiffiD AND THIS DOES ORDER: 
1. Plaintiffs' motict- for reconsi4eration is granted. The third sentence of paragraph 
i 
#1 of the Court's Decree ofS~tember23, 2013 is amended to read as follows: "Should the flow 
I 
ORDER 2 
' . 
of the water in the pipeline decr~e to less than 2.6 cubic feet per second, when Killgore is.putting 
2.2 cubic feet per second to full!beneficial use, Mullinix's right will decline proportionately." 
2. Plaintiffs' motion to enforce the decree is hereby granted. For Killgore to reduce 
Mullinix' s use when the flows decline to less :than 2.6 cfs, Killgore must show. that they are 
' 
putting 2.2 cfs to full beneficial1use and Killg~re's right to use water up to 2.2 cfs would decline 
proportionately when Killgore i~ not putting 2.2 cfs to full beneficial use. 
3. Killgore shall n0i~ interfere with Mullinix's use of water from Joe Creek at times 
when Killgore is not irrigating ~d when Killgore is not placing the full 2.2 cfs of water from Joe 
Creek to beneficial use. 
' 
4. Killgore shall nQt to tamper with or vandalize Mullinix's valve to the pipe. 
' 
/ 
5. Both parties sh8' cooperate with the Idaho Department of Water Resources to 
; 
install an objective flow measuJement device:on Joe Creek and the diversion into the pipeline. 
Both parties shall exercise good faith in cooperating with one another and with the Department 
; 
of Water Resources in carrying/Olrt any measurements and installation of an objective flow 
measurement device. Killgore ~all not assert any of Robinson's rights concerning Mullinix's 
access to the point of diversion~ 
6. Defendants' moiion to strike portions of the affidavit of Daryl Mullinix. and oral 
motion to strike the supplemen¥ affidavit of Daryl Mullinix are neither granted nor denied. 
i 
i 
7. A hearing is set ~n the issue of whether Mullinix is entitled to reimbursement for 
i 
damage to the valve and the co~ thereof an~ on the issue of the amount of acreage that Killgore 
' 
is irrigating within the water nJiitt s place of ase. Said hearing is scheduled by agreement of the 
i 
! 
parties at 10:00 AM on August 19, 2014 by telephone conference. Killgore shall have until 
ORDER 3 
August 12, 2014 to file affidavit;s and provide,them to counsel. Mullinix shall have until August 
. 
15, 2014 to file affidavits and~ provide them to counsel. 
Dated this 2 f ~fJ~y, 2014. 
J~ R. Stegner 
District Judge 
!CERTIFICATE OF SERVICE 
l ~ 
I HEREBY CERTIFY)that on thisil[ day of (t I O, i. 2014, I caused to be served 
a true and correct copy of the fqregoing documt-"llt by th~dicated below, and addressed 
to each of the following: · 
S. Bryce Farris , 
1101 W. River St, Suite llP 
PO Box 7985 1 
Boise., ID 83707 
J. A. Wright / 
Law Offices ofJ.A. Wrighti 
P.O.Box25 ' 
Grangeville, ID 83530 
Albert P. Barker 
Scott A. Magnuson 
BARKER ROSHOLT & SIMPSON LLP 
1010 W. Jefferson St, Ste. l02 
P.O. Box 2139 l . 
Boise, ID 83701-2139 i 
ORDER 
_ Hand Delivery 
. ..-U.S. Mail 
__ Facsimile 
· __ Overnight Mail 
· ~and Delivery 
U.S.Mail 
__ Facsimile 
:_ Overnight· Mail 
: __ Hand Delivery 
c/'U.S. Mail 
___ Facsimile 
·-Overnight Mail 
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IDAHO COUNTY DISTRICT COURTl !J • 51 FILED ....Q_ , AT, O'CLOCK I M. 
J. A. Wright, ISB #4403 
Attorney at Law 
P.O.Box25 
Grangeville, ID 83530 
Telephone: (208) 983-2706 
Facsimile: (208) 983-2706 
Albert P. Barker, ISB #2867 
Scott A. Magnuson. ISB #7916 
BARKER ROSHOLT & SIMPSON LLP 
1010 W. Jefferson St., Ste. 102 
P.O. Box 2139 
Boise, ID 83701-2139 
Telephone: (208) 336-0700 
Facsimile: (208) 344-6034 
JUN 1 6 201~ 
K.:..TriY M. ACKERMAN lattR'fjfifJfffl~URT 
· . .!::!.!bEPUTY 
Attorneys for Plaintiffs/Counter-Defendants Daryl K and Linda L. Mullinix 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO 
DARYL K.. AND LINDA L. MULLINIX, ) 
husband and wife, ) 
Plaintiffs/Counter-Defendants, 
vs. 
KILLGORE'S SALMON RIVER FRUIT 
CO., an Idaho corporation. 
Defendant/Counter-Plaintiff 
) 
) 
) 
) 
) 
) 
) 
) 
) 
_____________ ) 
Case No. CV-2012-41783 
MOTION TO ENFORCE DECREE 
COMES NOW, Plaintiffs-Counter-Defendants DARYL K.. and LINDA L. MULLINIX. 
by and through their attorneys of record. and pursuant to the Decree entered in this Court on 
September 23, 2013, in which the Court retains jurisdiction over the matter to ensure that the 
tenns of the Decree are carried out, hereby make such application to the Court to (1) order 
Killgore's to refrain from interfering with Mullinix's to use water from Joe Creek and the 
MOTION TO ENFORCE DECREE 
pipeline whenever Killgore's are not irrigating and to notify Mullinix when they are not 
irrigating from Joe Creek, to (2) order Killgore's to refrain from interfering with Mullinix's use 
of the water from Joe Creek and the pipeline when the flows exceed one-inch per acre of land 
irrigated by Killgore's, to (3) order Killgore's not to tamper with Mullinix's valve or valve stand, 
to (4) order Killgore's to leave the monuments placed by the surveyor, and (5) for such 
additional relief as the Court deems just and equitable under the circumstances for the reasons set 
forth in the accompanying Affidavits and Memorandum of Law. 
DATED this il_/'Jay of June, 2014. 
MOTION TO ENFORCE DECREE 
BARKER ROSHOLT & SIMPSON LLP 
{l;jJ/' / (__ 
By Albert P. Barker 
and 
J. A. WRIGHT, ISB #4403 
Attorney at Law 
Attorney for Plaintiffs/Counter-Defendants 
Daryl K. and Linda L. Mullinix 
2 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this _JJ._ day of June, 2014, I caused to be served a true 
and correct copy of the foregoing document by the method indicated below, and addressed to 
each of the following: 
S. Bryce Farris 
Sawtooth Law Offices, PLLC 
1101 W. River St., Suite 110 
P.O. Box 7985 
Boise, ID 83707 
MOTION TO ENFORCE DECREE 
__ Hand Delivery 
-4-u.s.Mail 
__ Facsimile 
__ Overnight Mail 
Albeit P. Barker 
3 
Document 3 
J. A. Wright, ISB #4403 
Attorney at Law 
P.O.Box25 
Grangeville, ID 83530 
Telephone: (208) 983-2706 
Facsimile: (208) 983-2706 
Albert P. Barker, ISB #2867 
Scott A. Magnuson, ISB #7916 
BARKER ROSHOLT & SIMPSON LLP 
1010 W. Jefferson St., Ste. 102 
P.O. Box 2139 
Boise, ID 83701-2139 
Telephone: (208) 336-0700 
Facsimile: (208) 344-6034 
iDAHO COUNTY DISTR~CT IJRl' 
a.F-1 FIL:::D • 
AT'-J,·..J O'CLOCK .M.; 
JUN 1 6 2014 
Attorneys for Plaintiffs/Counter-Defendants Daryl K. and Linda L. Mullinix 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO 
DARYL K. AND LINDA L. MULLINIX, ) 
husband and wife, ) Case No. CV-2012-41783 
) 
Plaintiffs/Counter-Defendants, ) MEMORANDUM IN SUPPORT OF 
) MOTION TO ENFORCE DECREE 
vs. ) 
) 
KILLGORE'S SALMON RIVER FRUIT ) 
CO., an Idaho corporation. ) 
) 
Defendant/Counter-Plaintiff ) 
_____________ ) 
COMES NOW, Plaintiffs-Counter-Defendants DARYL K. and LINDA L. MULLINIX, 
by and through their attorneys of record, and hereby submits this Memorandum in Support of 
Motion to Enforce Decree. 
When the Court's Decree and Findings of Fact were entered in 2013, Mullinix were 
concerned that the Court's Order could be interpreted as requiring Mullinix to completely shut 
MEMORANDUM IN SUPPORT OF MOTION TO ENFORCE DECREE 
off irrigation even when Killgore's were not irrigating and even when it has no effect on their 
ability to get water if the flows in the Joe Creek were less than 2.2 cfs. Therefore, Mullinix filed 
a motion to alter or amend to make it clear that the Killgore's should not be able to shut down 
Mullinix's use if that use had no effect on their use. 
At the hearing on the motion for reconsideration, the Court agreed that Mullinix's point 
was well taken. &e Barker Affidavit, Exhibit C. Tr. p. 109. Killgore's even seemed to agree that 
the 2.2 cfs was not absolute and did depend on Killgore's beneficial use, but wanted some 
protection from actual interference. Id Tr. p. 109-110. Indeed the water right itself depends on 
putting the water to beneficial use. United States v. Pioneer l"igation District, 144 Idaho 106, 
110, 157 P3d. 600, 604 (2007). "The concept that beneficial use acts as a measure and limit upon 
the extent of a water right is a consistent theme in Idaho water law." A&B l"igation District v. 
Spackman, 315 P.3d 828 Idaho (2013). 
The Court stated that it would take the matter of interpreting the Decree under those 
circumstances under advisement. As of this date, a written order on the motion for 
reconsideration has not been entered. Apparently the Court's oral statements on the record were 
insufficient for Killgore's. Killgore's apparently view the fact that a written decision was not 
issued on the motion to alter or amend as a green light for them to shut down Mr. Mullinix 
regardless of whether or not they are using the water from Joe Creek, regardless of how much 
water they can use and are entitled to use from Joe Creek, see Killgore's letters of March 28, and 
May 5, 2014 attached to Affidavit of Albert P. Barker, Exhibits D and L. 
Trial testimony established that Killgore's are irrigating a 40 acre parcel. Under Idaho 
law, they are entitled to one inch per acre for that parcel. Idaho Code§ 42-202(6). Killgore's 
admitted at the hearing on the motion to alter or amend that they could not use more than one 
MEMORANDUM IN SUPPORT OF MOTION TO ENFORCE DECREE 2 
inch per acre. See Barker Affidavit, Exhibit B, Tr. p. 109. One inch is 0.02 cfs. For a 40 acre 
parcel, a one-inch-per-acre rate would mean that Killgore's are entitled to irrigate with 0.8 cfs of 
water, not 2.2 cfs. At no time have Killgore's asserted that the flow in Joe Creek has dropped 
below 0.8 cfs. Nor have Killgore's contended any actual interference with their use of water on 
their land. See Barker Affidavit, Exhibit D and L. They merely assert the right to shut down 
Mullinix's use of the water whenever they think the flow is less than 2.2 cfs. 
Killgore's effort to shut down Mullinix is at odds with the fundamental principles of 
Idaho water law. That is, a junior user is entitled to take water whenever it is not needed by the 
senior. The senior is already entitled to take the amount of water he needs to cultivate his lands. 
A&B Irrigation District v. Spackman, 315 P .3d 828 Idaho (2013). Water users are not entitled to 
hoard water when not needed for beneficial use. Id. Apparently Killgore's now think that the 
Court's order allows them to override this provision of Idaho law and shut off Mullinix 
regardless of the impact of Mullinix's water use or Killgore's water use and their ability to 
irrigate their 40 acre field. They seem to think they can shut Mullinix out, even when they are not 
using any water from Joe Creek. They certainly have alleged no impact to their irrigation use and 
of course could not when they are not irrigating. 
Mullinix requested that the Court amend the Decree and the Findings of Fact by simply 
asking the Court to condition the limitation on use of the water whenever the Killgore's are 
actually putting the water to beneficial use. A similar clarification order from this Court 
interpreting the previous Decree and Findings of Fact has now been proven to be necessary 
given Killgore's actions this irrigation season. Killgore•s are not entitled to cut offMullinix's use 
of water from Joe Creek unless and until Killgore' s actual use of the water from Joe Creek for 
beneficial use within the confines of Idaho water law, i.e., one-inch-per-acre, are not exceeded. 
MEMORANDUM IN SUPPORT OF MOTION TO ENFORCE DECREE 3 
Second, Killgore's have refused to participate in the measurement of the water system by 
the Department of Water Resources, if Mullinix is entitled to also participate. See email 
exchange regarding IDWR inspection attached to Affidavit of Albert P. Barker, Exhibits F-K. 
IDWR is the expert. IDWR's input is vital. Therefore, Mullinix requests that the Court order the 
parties to cooperate on an investigation, site visit and measurement by the Department of Water 
Resources at which time both parties have the opportunity to consult with the Department at the 
point of diversion. Mullinix does not need to be present with the Department at the same time the 
Killgore's are present, if they so insist, but Mullinix does need the opportunity to participate in 
that site investigation and measurement by the Department. 
Third, KilJgore's have tampered with Mullinix's valve and access to the pipeline. They 
have again engaged in the type of self-help the Court admonished the parties to avoid. They must 
be specifically ordered to cease and desist and sanctioned for this misconduct. 
Fourth, monuments have been placed at the angles of the survey showing the location of 
the pipeline on Mullinix's property. This effort by the surveyor goes beyond the Court's order. 
However, now that the rebar monuments are in place, there is no reason to remove them and 
Mullinix. requests that the Court order that they not be removed. 
Under these circumstances, the Court should order Killgore' s to allow Mullinix to use 
water from Joe Creek and the pipeline whenever his use does not interfere with Killgore's use, 
specifically when Killgore's are not irrigating and when the flow exceeds the 0.8 cfs the 
Killgore's are entitled to irrigate with at the present time given their irrigated acreage. The Court 
should sanction Killgore's for gluing the Mullinix valve shut simply because Mullinix would not 
comply with their arbitrary demand to allow them complete control over the use of his water and 
to allow them to shut off water whenever they felt the flow was less than 2.2 cfs. The Court 
MEMORANDUM IN SUPPORT OF MOTION TO ENFORCE DECREE 4 
previously condemned the parties for engaging in self-help. Killgore's apparently did not pay 
heed to that previous observation from the Court and should be held accountable. 
Parties should also be ordered to jointly participate in a site investigation, inspection and 
measurement by the Department of Water Resources. 
ti... 
DA TED this ;J!_ day of June, 2014. 
BARKER ROSHOLT & SIMPSON LLP 
tl(;tJ/~ 
By Albert P. Barker 
and 
J. A. WRIGHT, ISB #4403 
Attorney at Law 
Attorney for Plaintiffs/Counter-Defendants 
Daryl K. and Linda L. Mullinix 
MEMORANDUM IN SUPPORT OF MOTION TO ENFORCE DECREE 5 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~ay of June, 2014, I caused to be served a true 
and correct copy of the foregoing document by the method indicated below, and addressed to 
each of the following: 
S. Bryce Farris 
Sawtooth Law Offices, PLLC 
1101 W. River St., Suite l 10 
P.O. Box 7985 
Boise, ID 83707 
__ Hand Delivery 
+ U.S. Mail 
__ Facsimile 
__ Overnight Mail 
Albert P. Barker 
MEMORANDUM IN SUPPORT OF MOTION TO ENFORCE DECREE 6 
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J. A. Wright, ISB #4403 
Attorney at Law 
P.O.Box25 
Grangeville, ID 83530 
Telephone: (208) 983-8363 
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Attorneys for Plaintiffs Daryl K. and Linda L. Mullinix 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO 
DARYL K. AND LINDA L. MULLINIX, ) 
husband and wife, ) 
Plaintiffs/Counter-Defendants, 
vs. 
KILLGORE'S SALMON RIVER FRUIT 
CO., an Idaho corporation, 
Defendant/Counter-Plaintiff 
) 
) 
) 
) 
) 
) 
) 
) 
) 
_____________ ) 
STATE OF IDAHO ) 
:ss. 
COUNTY OF IDAHO ) 
Case No. CV-2012-41783 
AFFIDAVIT OF 
DARYL MULLINIX 
IN SUPPORT OF MOTION TO 
ENFORCE DECREE 
The Affiant, DARYL K. MULLINIX, being first duly sworn and upon oath states and 
testifies as follows: 
AFFIDAVIT OF DARYL MULLINIX IN SUPPORT OF MOTION TO ENFORCE DECREE _ 1 
l. Prior to the irrigation season, I sent Killgore's a check for $100.00 as required by 
the Court• s Decree. 
2. Ever since the irrigation season began in April of 2014, Killgore's have 
repeatedly and actively interfered with my efforts to irrigate my property. I am willing to irrigate 
only on those days or times when Killgore's are not irrigating from Joe Creek. I am willing to 
enter into an agreement to rotate use of water so that the days when water is available, are known 
in advance. Killgore's has refused any such agreements and have gone to extraordinary lengths 
to ensure that I do not irrigate from Joe Creek or the pipeline, even when they are not irrigating. 
3. Attached as Exhibit A are photographs I took on April 14, 2014. The photos show 
a significant amount of water bypassing the diversion structure into the Killgore's standpipe or 
bubbler. The photograph at the culvert shows a significant amount of water flowing in the creek 
that has not been diverted into the pipeline. 
4. On Friday, April 18, 2014, I inspected the diversion location again. At that time 
the line did not appear to have been loaded with water and no one was irrigating from Joe Creek. 
5. On April 20, 2014, Killgore's put water into the pipeline. Attached as Exhibit B 
are photographs of the diversion and the bubbler I took on April 23, 2014. There was lots of 
water in the creek at that time. I irrigated my property from the creek and pipeline on that day. 
6. Between April 23 and May 4, 2014, I irrigated from the pipeline but only during 
those times when there was excess water going down Joe Creek that had bypassed the bubbler. 
7. When Killgore's irrigated this year, they are irrigating the same land as they 
irrigated at the time of the trial. 
8. On May 5, 2014, I received a copy of a letter from Killgore's lawyer sent to my 
counsel advising that Killgore's intended to hire my plumber to install a locking device on my 
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valve that would prevent me from using my valve at the pipeline and advising that I was not 
entitled to use water regardless of whether Killgore' s were using water as long as the flows in the 
creek were less than 2.2 cfs. 
9. On Wednesday, May 7, 2014, I spoke with a plumber who installed my valve and 
he had not been contacted by Killgore's as threatened in the letter of May 5, 2014. 
I 0. Attached as Exhibit C are photographs I took on May 16, 2014, of the bubbler and 
creek. There was still water in the creek that had been bypassed the bubbler. 
11. I received a copy of a letter dated May 12, 2014 from Killgore's lawyer addressed 
to my counsel indicating that Killgore's had asked the Department of Water Resources to 
measure the diversions. I agreed that the diversions should be measured by the Department of 
Water Resources but requested the opportunity to be present to observe the Department's 
measurement process as the only other measurements I had seen were taken by Killgore's. 
Killgore's objected to my presence while the Department was with them. I agreed that I would 
be willing to go up to the diversion and measurement place with the Department without the 
Killgore's after the Department had met with the Killgore's, but the Killgore's again refused that 
arrangement. I wanted to observe for myself what the Department was doing and talk with the 
Department about how the measurements should be taken and how best to use the flow in Joe 
Creek as our respective water rights authorize us to do. 
12. I was advised through counsel that Killgore's had taken the position that the 
owner of the property, Ernie Robinson, would not permit me on his property to visit the site of 
the bubbler or the diversion point I spoke with Mr. Robinson on May 28, 2014. Mr. Robinson 
gave me permission to enter his property at any time necessary to manage the water. Mr. 
Robinson did not want to get involved in the middle of the dispute between Killgore's and me. 
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He further advised that the Killgore's asked him to sign a document prohibiting me from 
entering his property to visit the diversion site but that he declined to provide such a written 
statement to Killgore's. 
13. Over the weekend of May 31 and June 1, 2014, I went to my property to work in 
the orchard. Killgore's were not irrigating their property when I arrived. Shortly after I arrived, 
they began irrigating that property. I left for lunch and returned later. When I returned, the 
Killgore's were no longer irrigating their property. 
14. On June 5, 2014, I went to my property intending to irrigate. No one was 
irrigating the Killgore's property; there was plenty of water in the creek. I went up to tum on my 
system to irrigate from the pipe and determined that my valve stand had been sealed so I could 
not open the valves without cutting the stand pipe. It is clear to me that this was done by 
Killgore's since they previously threatened to put a locking device on my valve. I previously 
asked counsel to advise Killgore's that they had no authority to lock me out of my valve and 
counsel did so by letter, dated May 8, 2014. Nevertheless, it is apparent that Killgore's glued a 
cap on the valve stand to prevent my access to the valve. As a result of their action, I was not 
able to irrigate on Thursday, June 5, 2014. 
15. On June 7, 2014, I went back to my property. I sawed open the riser to remove the 
cap where it had been glued shut. The system seemed to be operational based on a brief test. I 
did not irrigate because Killgore's were irrigating at that time. On Sunday, June 8, 2014, 
Killgore's had not glued the riser closed. 
16. On Monday, June 9, 2014, I went by the property and Killgore's were not 
irrigating. There was plenty of water spilling past the headgate and bubbler. 
17. Over this past weekend, I noticed that the surveyor had set monuments (rebar with 
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caps) on each of the angle points of the survey, which is standard procedure for a survey. I called 
him and he apologized for not notifying me he was surveying on my property. He also said that 
Heather Killgore was upset that he had located all the angle points. 
18. I am familiar with the Killgore's pipe system and the plans associated with that 
pipe. When Killgore's replaced the pipe below my property, they downsit.ed the pipe from an 8" 
pipe to a 6" pipe. The pipe through my property is entirely 8" in diameter, but below that it is &'. 
This change by Killgore's limits the volume of water that can pass my property and is a further 
indication that my diversions do not harm Killgore's deliveries. 
FURTHER YOUR AFFIANT SA YETH NAUGHf. 
(r-
SUBSCRIBED AND SWORN to before me this~ day of June 2014 • 
. ,, ~--.. 
AFFIDA V1T OF DARYL MULLJNIX IN SUPPORT OF MOTION TO ENFORCE DECREE S 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this f_j_ day of June, 2014, I caused to be served a true 
and correct copy of the foregoing document by the method indicated below, and addressed to 
each of the following: 
S. Bryce Farris 
Sawtooth Law Offices, PLLC 
1101 W. Riv~r St., Suite 110 
P.O. Box 7985 
Boise, ID 83707 
__ Hand Delivery 
Vu.S.Mail 
_/_facsimile 
__ Overnight Mail 
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Attorneys for Plaintiffs Daryl K. and Linda L. Mullinix 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO 
DARYL K. AND LINDA L. MUL~ ) 
husband and wife, ) 
PJaintiffs/Counter-Defendants, 
vs. 
KILLGORE'S SALMON RIVER FRUIT 
CO., an Idaho corporation, 
Defendants/Counter-Plaintiff 
) 
) 
) 
) 
) 
) 
) 
) 
) 
-------------) 
STATE OF IDAHO ) 
:ss. 
COUNTYOFADA ) 
Case No. CV-2012-41783 
AFFIDAVIT OF 
ALBERT P. BARKER 
IN SUPPORT OF MOTION TO 
ENFORCE DECREE 
The Aftiant., ALBERT P. BARKER, being first duly sworn and upon oath states and 
testifies as follows: 
AFFIDAVIT OF ALBERT P. BARKER IN SUPPORT OF MOTION TO ENFORCE DECREE 1 
I. Attached hereto as Exhibit A is a true and correct copy of an excerpt from the trial 
transcript whereby Les Killgore stated that Killgore's were irrigating 40 acres of their property at 
the time of trial (Tr. p. 40 l ). 
2. Attached hereto as Exhibit B is a true and correct copy of the portion of the 
transcript (Tr. p. 109) of the hearing on the motion to alter or amend, held in September 2013. In 
that hearing, Mr. Farris on behalf of the Killgore's admitted that Killgore's were not entitled to 
irrigate at a rate of more than one inch per acre. One inch per acre for the 40 acre parcel amounts 
to 0.8 cfs using the statutory ratio of 1 cfs equivalent to 50 miners inches. 
3. Attached hereto as Exhibit C is a portion of the transcript (Tr. p. 109) of the 
hearing on the motion to alter or amend involving the discussion of Mullinix' s use of water when 
Killgore's were not irrigating and the Court's comments thereon. 
4. Over the course of the spring of 2014, I had several discussions with counsel for 
Killgore's. I proposed that the parties agree to a rotation system for the 2014 irrigation season 
whereby there would be an established day or days for Mullinix to irrigate. Counsel for 
Killgore's advised me that Killgore's would not agree to any rotation system. 
5. Attached hereto as Exhibit D is a letter dated March 28, 2014, from counsel for 
Killgore's. 
6. Attached hereto as Exhibit Eis a letter dated March 28, 2014, from me to counsel 
for Killgore's. 
7. During the course of the spring of 2014, discussions were had with counsel for 
Killgore's concerning having the Department of Water Resources conduct measurements. 
Attached are a series of communications related to that, beginning with an email from Bryce 
Farris dated 4/17/14 (Exhibit F), an email from Bryce Farris dated 4/22/14 (Exhibit G), a 5/12/14 
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letter (Exhibit H), a 5113/14 email from me to John Westra at the Department of Water 
Resources copied to Bryce Farris (Exhibit [), a May 13, 2014 email from Bryce Farris in 
response (Exhibit J) and a May 14, 2014 email from John Westra at the Department of Water 
Resources (Exhibit K). 
8. Attached hereto as Exhibit L is a letter dated May 5, 2014 from counsel for 
Killgore's. 
9. Attached hereto as Exhibit Mis a letter dated May 8, 2014 from me to counsel for 
Killgore's. 
10. I spoke with Mr. Westra at the Department of Water Resources, who advised that 
the Department is still willing to participate in the measurement but needs to have the 
cooperation of all of the parties. 
11. From letters written by counsel for Killgore's, it appears that Killgore's interpret 
the Court's Decree as providing that whenever water drops below 2.2 cfs in Joe Creek, 
Killgore's have the absolute and unfettered right to cut off Mr. Mullinix's diversions, regardless 
of whether Killgore's are irrigating at all and regardless of the fact that they are only irrigating 
40 acres of their land. 
12. In all my discussions and written communications with counsel for Killgore's 
during the spring and summer of 2014, Killgore's have never stated that any use of the water in 
Joe Creek or the pipeline by Mullinix has affected in any way any pressure or delivery of water 
to Killgore's property through the pipeline. 
Ill 
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FURTHER YOUR AFFIANT SA YETll@T «· 
ALBERT P. BARKER 
SUBSCRIBED AND SWORN to before me this / Jl1'..day of June 2014. 
~ Lt.di 
Notary Public, in and for the 
State of Idaho, residing at 
Bot><. .1'do,Jw , therein. 
My Commission Expires: ;1./a.o/ac/5 
I I 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this -A day of June, 2014, I caused to be served a true 
and correct copy of the foregoing document by the method indicated below, and addressed to 
each of the following: 
S. Bryce Farris 
Sawtooth Law Offices, PLLC 
1101 W. River St., Suite 110 
P.O. Box 7985 
Boise, ID 83707 
Hand Delivery 
~U.S.Mail 
__ Facsimile 
__ Overnight Mail 
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NO. CV-2012-41783 
vs. 
KILLGORE'S SALMON RIVER FRUIT 
co., an Idaho corporation, 
Defendant/Counter-claimant. 
10 Appealed from the District court of the SECOND 
11 JUDICIAL DISTRICT of the State of Idaho, in and 
12 for the County of Idaho, THE HONORABLE JOHN R. 
13 STEGNER, District Judg~ presiding. 
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A. Uh-huh. 
2 Q. And you're not using any of this water for 
3 agricultural purposes any more? 
4 A. No. We are using it for agricultural 
5 purposes. 
6 
7 
8 
Q, On the -· on the top? 
A. Not -- yeah, on the top, and. 
Q. And what are you •• what you said, you said 
9 you started to develop some things this year. What was 
10 that? What are you putting In? 
11 A. Oh, we had orchard grass and •• I don't 
12 know, my nephew and Les was doing that. 
13 
14 
15 
16 
17 
18 
Q. Okay. 
A. I helped them out on some but. 
Q. And was that ·-
A. I don't know the exact seed. 
Q, Was that done for tax reasons? 
A. It was done to produce a crop. They have 
19 longhorns, and they have to feed them. 
20 Q. Was it done ·- was there tax consequences to 
21 ensuring that the water -- the land would be still 
22 maintained as_ agricultural? 
23 A. Well, I hope there was tax consequences. 
24 But we got to do -- they •• they have to buy feed every 
25 year for longhorns. So, I said, well. 
Q. So Is the company selling it to Les? 
2 A. I don't know. 
3 Q. Are you making a profit at all? 
4 A. I would -- I would Imagine there's something 
5 like that. Heather· ls a stickler on all of that stuff, 
6 so. 
7 Q. Okay. 
8 A. So I'm sure there Is. 
9 Q. So you •• she's a stickler on charging 
10 herself? 
11 A. Yeah. Well, It's Salmon River Fruit. Isn't 
12 •• she doesn't own It. 
13 Q. She has an Interest In it through the ranch, 
14 right? 
15 A. She's on It, on all of that stuff. 
16 Q. Okay. So what -- what you got here Is a 
17 system where you deliver water to third parties, 
18 charging money, have the right to collect -- have the 
19 right to put a lien on their land and foreclose on It 
20 If they don't pay you, right? 
21 A. I guess, however that works. 
22 Q. And you'd agree with me that Mr. Mullinix's 
23 parcel here is located below, in elevation, where this 
24 pipeline Is, right? 
25 A. Right. 
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Q. And you'd agree with me that Mr. Mullinix 
2 has tried to offer you the right to connect Into that 
3 pipeline, pay you the same amount of money that you are 
4 charging these other people. 
5 A. Um, right. 
6 
7 
8 
Q. And you rejected It. 
A. Right. 
MR. BARKER: I think that's all the 
9 questions I have for this witness, Your Honor. I would 
10 reserve the right to cross-examine him when •• of 
11 course, when Mr. Farris calls him. 
12 THE COURT: I don't know •• I don't know 
13 that you need to reserve that right. 
14 MR, BARKER: I just didn't want to waive It. 
15 I ·- I heard waiver came -· come around a couple of 
16 times today, so. 
17 THE COURT: Um, well, let me determine 
18 whether there's a waiver or not •. Mr. Farris, do you 
19 have any questions for Mr. Killgore at this juncture? 
20 MR. FARRIS: Um •• 
21 THE COURT: I know you Intend to call him in 
22 your case-in-chief. · 
23 
24 
MR, FARRIS: Right. 
CROSS-EXAMINATION 
25 BY MR. FARRIS: 
Q. So, Mr. KIiigore, as you .: I guess, from 
2 what l understand you're saying Is that you're not very 
3 Involved In the company, and It's managed by Heather? 
4 A. Right. She's the manager and --
5 Q, And a lot of this Information about the tax 
6 exemptions and whatnot Is stuff that she, um, would 
7 know? 
8 A. Heather would know. 
9 Q. And they don't -- do you know? 
10 A. I don't even know what my own taxes are. 
11 Q, Okay. Now, um, on this ground that 
12 you're -- you -- you disked, you tilled, I guess this 
13 year. 
14 A. Right. 
15 Q. You're planning to Irrigate it this year;' ls 
16 that right? 
17 A. Right. 
18 Q. Okay. Do you know how many acres that Is? 
19 A. PrObably 40i 
20 Q. And that's up top? 
21 A. Top. And there's some down along the ·-
22 where -- on the bottom. 
23 Q. Is It accurate that there's only six users 
24 on that system? 
25 A. Six users? 
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Daryl and Linda Mullinix v. Salmon River Fruit Company 
MR. BARKER: Which is why I presume you 
2 retained jurisdiction. 
3 THE COURT: Which Is why I retain 
4 Jurisdiction. 
5 MR. BARKER: So •• so on this motion, all 
6 I'm asking for is that not •• there not be this 
7 automatic cutoff at 2 point •• whenever the water drops 
B below 2.6, because that's exactly how Klllgores are 
9 going to read this. The water is at 2.5, they're going 
10 •• they're going to come in there and say, sorry, 
11 Mr. Mullinix, you have to shut off, and the fact that 
12 we're not irrigating at all Is too bad. 
13 THE COURT: Well, at 2.5, he would still be 
14 entitled to .3 cubic feet per second. 
15 MR. BARKER: Okay. Take it to 2.2, they're 
16 •• they're not Irrigating at all. They don't need any 
17 of the 2.2, yet they're going to shut off Mr. Mullinix 
18 under the order •• under the language of this order. 
19 That's what I would like to try and avoid. 
20 And that's why I added the term of 
21 beneficial use because they're not entitled to divert 
22 more than the amount they're able to put to beneficial 
23 use. 
24 So If they're •• If they're Irrigating 50 
25 acres, they can irrigate -- they can divert 1 cfs. If 
they're Irrigating 100 acres, they can divert 2 cfs. 
2 THE COURT: Mr. Farris, any response? 
3 MR. FARRIS: Well, Your Honor, I thought you 
4 picked up on the key that I'm trying to make here Is 
5 that -- that he can't Impair their pressure also. But 
6 this system Is •• Is unique. 
· 7 It's not an open ditch that goes across to 
8 someone's property. It's a pressurized pipeline that 
9 allows folks on the other side of the highway to 
10 utilize the water. 
11 Now, they may not be diverting and using the 
12 entire 2.2 cfs at one time. But If •• If Mullinix 
13 starts diverting water and using It, and people do want 
14 to use water, It needs to continue to be that he Is 
15 Inferior. And •• and that's the dilemma here. It 
16 can't be simply beneficial use. 
17 I'm not saying they could hoard the water If 
18 they're not using It, but It can't •• It can't be •• 
19 what he's wanting Is •• Is to not have It imply that 
20 the Kiligores cannot use water and that he doesn't get 
21 any water, but I don't want It to Imply that they have 
22 to be using a full 2. 2 cfs for him •• again, he has to 
23 show the burden that he's not Interfering. So It --
24 It's not as simple as what Mr. Barker would suggest. 
25 THE COURT: Well, but Isn't the .law that the 
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1 water has to be being put to beneficial use? I'm -· 
2 I'm not ready to throw in with Mr. Barker that if 
3 you're not Irrigating a hundred acres, you don't --
4 you're not entitled to 2 cubic feet per second. 
5 I think he might be looking at beneficial 
6 use In a more, 1 guess, technical Interpretation than I 
7 think Is implied by the water right that was afforded 
8 both Klllgores and Mullinix. But I still think there's 
9 a •• an obligation to beneficial use. 
10 If you're -- If Klllgores Is not using the 
11 -- the water, then I think Mr. Barker's point Is well 
12 taken. If there's a use for the 2.2, then I think 
13 Mulllnlxes' water right dedines proportionally, up to 
14 the point of zero, If only 2.2 Is going through the 
15 pipeline, and that's what's needed by Klllgores. 
16 Anything else, Mr. Farris? 
17 MR. FARRIS: Well, again, I'm not •• I'm not 
1 B •• I'm not disagreeing that beneficial use is an 
19 Important aspect In water rights, or that their water 
20 right Is limited to that 2.2, an Inch to the acre. 
21 But, again, as water goes up onto that other side of 
22 the highway, and If Mr. Mullinix Is using his water, 
23 starts diverting from the •• the pipeline, they have 
24 the ability to - to irrigate, and should continue to 
25 be able to Irrigate, without Interference. 
1 So whatever condition that Your Honor may be 
2 lncfined to modify this, I think It's l!ISo -- should be 
3 -- should be clear that his use cannot Interfere with 
4 their water right or their use of the·water right. And 
5 It's his burden to show that. Again, he's the junior 
6 that's coming In and wanting to join their system. It 
7 should continue to be his burden to show that whether 
8 he -- whether they're •• they're Irrigating 50 acres or 
9 all 110, that It's his burden to show that he's not 
10 Interfering with their water right or their use of that 
11 water right via the pressure. 
12 THE COURT: All right. Mr. Barker, anything 
13 else? Mr. Barker, anything else? Mr. Barker, are you 
14 there? 
15 
16 
MR. BARKER: Nothing, Your Honor. 
THE COURT: I'm sorry. 
17 MR. BARKER: Yes, Your Honor, sorry. 
18 Nothing further. 
19 THE COURT: Very well. I'm going to have to 
20 look at the law and see If and how I should modify the 
21 decree In the findings of fact, based on the prior 
22 submissions and today's argument. Shall we go to 
23 attorney"s fees? 
24 MR. BARKER: Yes, Your Honor. 
25 THE COURT: Mr. Barker, would you like to 
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MR. BARKER: Which is why I presume you 
2 retained jurisdiction. 
3 THE COURT: Which Is why I retain 
4 jurisdlctiOn. 
5 MR. BARKER: So •• so on this motion, all 
6 I'm asking for Is that not •• there not be this 
7 automatic cutoff at 2 point •• whenever the water drops 
8 below 2.6, because that's exactly how Klllgores are 
9 going to read this. The water Is at 2.5, they're going 
10 •• they're going to come In there and say, sorry, 
11 Mr. Mullinix, you have to shut off, and the fact that 
12 we're not Irrigating at all ls too bad. 
13 THE COURT: Well, at 2.5, he would still be 
14 entitled to .3 cubic feet per second. 
15 MR. BARKER: Okay. Take It to 2.2, they're 
16 •• they're not Irrigating at all. They don't need any 
17 of the 2.2, yet they're going to shut off Mr. Mullinix 
18 under the order •• under the language of this order. 
19 That's what [ would like to try and avoid. 
20 And that's why I added the term of 
21 beneficial use because they"re not entitled to divert 
22 more than the amount they're able to put to beneficial 
23 use. 
24 So If they're -- If they're Irrigating 50 
25 acres, they can irrigate -· they can divert 1 cfs. If 
they're Irrigating 100 acres, they can divert 2 cfs. 
2 THE COURT: Mr. Farris, any response? 
3 MR. FARRIS: Well, Your Honor, I thought you 
4 picked up on the key that I'm trying to make here Is 
S that •• that he can't Impair their pressure also. But 
6 this system Is •• is unique. 
7 It's not an open ditch that goes across to 
8 someone's property. It's a pressurized pipeline that 
9 allows folks on the other side of the highway to 
10 utilize the water. 
11 Now, they may not be diverting and using the 
12 entire 2,2 cfs at one time. But If·· If Mullinix 
13 starts diverting water and using It, and people do want 
14 to use water, it needs to continue to be that he Is 
15 Inferior. And •• and that's the dilemma here. It 
16 can't be simply beneficial use. 
17 I'm not saying they could hoard the water If 
18 they're not using It, but It can't •• It can't be •• 
19 what he's wanting Is •• is to not have it imply that 
20 the Klllgores cannot use water and that he doesn't get 
21 any water, but I don't want It to Imply that they have 
22 to be using a full 2.2 cfs for him •• again, he has to 
23 show the burden that he's not Interfering. So It •• 
24 It's not as simple as what Mr. Barker would suggest. 
25 THE COURT: Well, but Isn't the .law that the 
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water has to be being put to beneficial use? I'm •• 
2 I'm not ready to throw in with Mr. Barker that If 
3 you're not Irrigating a hundred acres, you don't -· 
4 you're not entitled to 2 cubic feet per second. 
5 I think he might be looking at beneficial 
6 use In a more, I guess, technical Interpretation than I 
7 think Is Implied by the water right that was afforded 
8 both Killgores and Mullinix. But I still think there's 
9 a •• an obligation to beneficial use. 
1 O If you're •• If Killgores Is not using the 
11 -· the w,..-, then I think Mr. Barker's point Is well 
12 takep. If there's a use for the 2.2, then I think 
13 Mulllnlxes' water right declines proportlonally, up 1:o 
14 the point of zero, if only 2.2 Is going through the 
15 pipeline, and that's what's needed by Klllgores. 
16 Anything else, Mr. Farris? 
17 MR. FARRIS: WeH, again, I'm not •• I'm not 
18 •• I'm not disagreeing that beneficial use Is an 
19 Important aspect in water rights, or that their water 
20 right Is limited to that 2.2, an Inch to the acre. 
21 But, again, as water goes up onto that other side of 
22 the highway, and if Mr. Mullinix Is using his water, 
23 starts diverting from the -· the pipeline, they have 
24 the ability to -- to Irrigate, and should continue to 
25 be able to Irrigate, without Interference. 
1 So whatever condition that Your Honor may be 
2 Inclined to modify this, I think it's l!lso •• should be 
3 -· should be clear that his use cannot Interfere with 
4 their water right or their use of the·water right. And 
5 it's his burden to show that. Again, he's the junior 
6 that's coming In and wanting to join their system. It 
7 should continue to be his burden to show that whether 
8 he •• whether they're •• they're Irrigating 50 acres or 
9 all 110, that it's his burden to show that he's not 
10 interfering with their water right or their use of that 
11 water right via the pressure. 
12 THE COURT: All right. Mr. Barker, anything 
13 else? Mr. Barker, anything else? Mr. Barker, are you 
14 there? 
15 
16 
MR. BARKER: Nothing, Your Honor. 
THE COURT: I'm sorry. 
17 MR. BARKER: Yes, Your Honor, sorry. 
18 Nothing further. 
19 THE COURT: Very well. I'm going to have to 
20 look at the law and see if and how I should modify the 
21 decree In the findings of fact, based on the prior 
22 submlssiOns and today's argument. Shall we go to 
23 attorney's fees? 
24 MR. BARKER: Yes, Your Honor. 
25 THE COURT: Mr. Barker, would you like to 
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Re: Daryl and Linda Mullinix v. Killgore Salmon River Fruit Co., Case No. CV 
41783; 2014 Irrigation Season. 
Dear Al: 
This letter is to provide Daryl and Linda Mullinix ("Mullinix'') with the Killgore Salmon 
River Fruit Co's ("Killgore") intent for delivery and administration of water for the 2014 irrigation 
season while the appeal of the above-referenced case is pending before the Idaho Supreme Court. 
This letter and Killgore's intent is in no way a waiver of the rights and issues raised in the appeal 
before the Idaho Supreme Court but rather is to comply with the Court's orders and judgment while 
the appeal is pending. Accordingly, Killgore intend to administer the use the pipeline in the 
following manner: 
1. Killgore will measure the water in Joe Creek above the headgate and Killgore 
diversion, beginning April 10, 20 t 4, but Killgore does not intend to begin providing 
water until April 15th, and will inform Mullinix if it occurs sooner; 
2. Killgore will continue to measure the a minimum of once per week until the water 
level is below 1.5 cfs ( which is a point which Killgore are confident will not increase 
to a point above 2.2 cfs later in the irrigation season) and/or they commence 
supplementing the pipeline with the Salmon River water right, whichever occurs 
first; 
3. Killgore will provide the measurements to Mullinix within twenty-four hours of the 
measurements by either e-mail or facsimile at the e-mail address or fax number 
Mullinix would request to receive the information (Please provide this to me); 
4. If the measurements discussed above provide that the flows in the pipeline exceed 
2.2 cfs, Mullinix shall be allowed to divert up to .4 cfs of water from the pipeline 
using a two inch (2") saddle and valve on bis property (Note: other users of the 
pipeline have a one inch (1 11) connection and Killgore do not waive the right to 
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demand a one inch (1 ") connection for Mullinix' s diversion in the future depending 
on the outcome of the appeal, but for the sake of addressing the 2014 irrigation 
season while the appeal is pending, Killgore will agree to the 2" valve and saddle); 
5. Mullinix shall be responsible for the cost of installing the 2" valve and saddle and 
must complete the installation prior to April 10, 2014 (Note: Killgore do not waive 
any arguments or issues that they own the pipeline and should control any and all 
diversions, including construction of the valve and saddle but for purposes of the 
2014 irrigation season are trying to be consistent with the Court's orders); 
6. Mullinix shall notify Killgore when the saddle and valve are complete and ready for 
their inspection; 
7. The valve installed by Mullinix will be accessible to Killgore and be capable of 
completely shutting and locking when Mullinix is not allowed to be diverting from 
the pipeline; 
8. When and if flows in the pipeline exceed 2.2 cfs but are less than 2.6 cfs then 
Killgore will request that Mullinix reduce their diversion as is proportionally 
appropriate so that Mullinix is not diverting more than the excess above 2.2 cfs 
(Note: Killgore realize that there may not be a flow meter or other device in place 
during this interim period while the appeal is pending but Mullinix shall be required 
to use their best efforts to comply this requirement. Again, Killgore do no waive the 
right to insist on a flow meter or other device to measure and regulate Mullinix's 
diversion in the future); 
9. Killgore will monitor the pressure in the pipeline when and if Mullinix is diverting 
from the pipeline pursuant to paragraphs 4 and 8 above and will notify Mullinix of 
any material changes in the pressure for the pipeline. If there are any material 
changes then Mullinix shall be required to cease any diversions, shut the valve and 
Killgore may place a lock on the valve (Note: Killgore realize "material changes" is 
subjective and thus Killgore agree, for purposes of the 2014 irrigation season, shall 
mean insufficient pressure to water any of the land/acres or ground which were being 
irrigated prior to Mullinix's diversion); 
10. When and if flows in the pipeline are less than 2.2 cfs Mullinix shall not be allowed 
to divert water from the pipeline and the valve installed by Mullinix shall be closed. 
If the flows are less than 2.2 cfs for more than one week then Killgore shall install 
a lock on the valve preventing further use or diversion until such time as flows 
increase above 2.2 cfs. Killgore also reserve the right to put a lock on the valve in 
the event the pressure is insufficient as provided above in paragraph 9; and 
11. When and if the flows measured in the pipeline are less than 2.2 cfs and Killgore are 
supplementing the pipeline with the Killgore Salmon River water rights Mullinix 
shall not be allowed to divert water from the pipeline and the valve installed by 
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Mullinix shall be closed and locked (Note: it would seem self evident that Killgore 
would only be supplementing with Salmon River water when and if flows are less 
than 2.2 cfs, but it needs to be clear that Mullinix has no right to divert water while 
the Salmon River right is being utilized as Mullinix has his own Salmon River water 
right and diversion). 
Finally, please be advised that the surveyor is scheduled, weather permitting, to install the 
monuments for the pipeline and easement across the Mullinix property but Killgore fully expect the 
monuments to be installed prior to April 15, 2014. 
Please contact me should you have any questions. 
Yours very truly, 
S. Bryce Farris 
cc: client 
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Re: Mu1IJnix v. Killgore 's Salmon River Fnlit, Case No. CV 12-41783 
DearBryce: 
Under the terms of the Court's Decree, Daryl Mullinix: has the right to install a tap or a 
valve at a location selected on his property. The installation is to be done at his expense and be 
will bear the cost of that iDs1allation. Mr. Mullinix intends to oomplete the installation in the 
next day or so. Please ensure that your clients do not interfere with the installation or remove it 
once ins1alled. The Court's Decree requires him to pay annual delivery charges of $100. 
Mr. Mullinix is making a check out to K.ilgore's Salmon River Fruit Ranch and sending it to 
Kilgore's today. 
I confirmed with Mr. Mullinix that Killgme's bad not erected any monuments locating 
the pipe where the easement begins and ends on-the Mullinix property as required by the Court 
Order. Please advise when that will be accomplished. 
Even though your clients have filed a notice of appeal, that notice of appeal does not stay 
the effectiveness of the judgment, except for the first 14 days after tho notice of appeal is filed. 
IAR 13(a). That 14 days bas long since passed: So the Decree is effective. 
As we have discussed in the past, Mr. Mullinix is more than willing to work out an 
equitable·mangement for use of the pipeline and exercise of his water rights. He is willing to 
consider a rotation arrangement or establishing a fixed time period, or other suitable 
arrangements to ensure that bis use of the water ftom Joe Creek comports with bis water rights 
and K.illgore's. Any such joint use agreement could be a fairly simple matter and is commonly 
uSed by lateral ditch users and other organizations. It also could end the litigation between these 
neighbors. 
S. Bryce Farris 
Match 28, 2014 
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As we have discussed, I continue to have concerns about whether the appeal is premature 
since we do not have a written Order on the motion for reoonsideration. See IAR 14 and 17. 
This is·of concern since the record now seems to have been fioalir.ed without a decision on the 
motion for reconsideration. 
If you would like to talk about any of these issues, please give me a call. 
APB/se 
cc: Daryl Mullinix (via email) 
Joe Wright (via email) 
Very truly yoUl'S, 
BARKER ROSHOLT & SIMPSON LLP 
EXHIBIT F 
Albert Barker 
From: 
Sent: 
To: 
Cc: 
Subject: 
Attachments: 
John: 
Bryce Farris [bryce@sawtoothlaw.com] 
Thursday, April 17, 2014 10:54 AM 
John.westra@idwr.idaho.gov 
Albert Barker 
Killgore/Mullinix Water Measurements 
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This is to follow-up our conversation earlier today regarding the above referenced matter. As discussed, my clients/the 
Killgores have measured the diversion/flows in Joe Creek using the methods described in the attached document. We 
would request that you/lDWR independently measure the flows to confirm these measurements. You indicated that 
you and/or IDWR staff would be willing and could do so in the next week or so. As discussed, my clients would like to 
attend for the purpose of explaining the system, but I do not plan to attend. Thus, please let me know your available 
dates in the next week or so and I will coordinate a time and location for you to meet with my clients. 
Thanks for your help and assistance with this matter. 
S. Bryce Farris 
Attorney at Law 
SAWTOOTH LAW OFFICES, PLLC 
1101 W. River St., Ste. 110 
P.O. Box 7985 
Boise, ID 83707 
Tel: (208) 629-7447 
Fax: (208) 629-7559 
bryce@sawtoothlaw.com 
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Sent: 
Bryce Farris [bryce@sawtoothlaw.com] 
Tuesday, April 22, 2014 9:40 AM 
To: John. westra@idwr.idaho.gov 
Cc: Albert Barker 
Subject: 
Attachments: 
RE: Killgore/Mullinix Water Measurements 
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John: 
Just following up to see if you have some dates to meet and measure the water? 
Thanks, 
S. Bryce Farris 
Attorney at Law 
SAWTOOTH LAW OFFICES, PLLC 
1101 W. River St., Ste. 110 
P .0. Box 7985 
Boise, ID 83707 
Tel: (208) 629-7447 
Fax: (208) 629-7559 
bryce@sawtoothlaw.com 
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From: Bryce Farris 
Sent: Thursday, April 17, 2014 10:54 AM 
To: John.westra@idwr.idaho.gov 
CC: Albert Barker ( apb@idahowaters.com) 
Subject: Killgore/Mullinix Water Measurements 
John: 
This is to follow-up our conversation earlier today regarding the above referenced matter. As discussed, my clients/the 
Killgores have measured the diversion/flows in Joe Creek using the methods described in the attached document. We 
would request that you/lDWR independently measure the flows to confirm these measurements. You indicated that 
you and/or IDWR staff would be willing and could do so in the next week or so. As discussed, my clients would like to 
attend for the purpose of explaining the system, but I do not plan to attend. Thus, please let me know your available 
dates in the next week or so and I will coordinate a time and location for you to meet with my clients. 
Thanks for your help and assistance with this matter. 
S. Bryce Farris 
Attorney at Law 
SAWTOOTH LAW OFFICES, PLLC 
1101 W. River St., Ste. 110 
P.O. Box 7985 
Boise, ID 83707 
Tel: (208) 629-7447 
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euan@saWtOOthlaw.com 
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Re: Daryl and Linda Mullinix v. Killgore Salmon River Fruit Co., Case No. CV 
41783; 2014 Irrigation Season. 
Dear Al: 
This letter is to follow up your letter dated May 8, 2014 and our prior correspondence in this 
matter. Noticeably absent from your letter is any explanation, basis or excuse for Mullinix irrigating 
on May 2, 2014 when flows in Joe Creek were considerably less than 2.2 cfs and he was not 
authorized to divert water under the Court's Findings, Orders or Decree. Attached with this letter/e-
mail are two photographs taken on May 2, 2014 of the sprinklers running on the Mullinix property. 
Again, my letter dated March 28, 2014, provided Mullinix with the K.illgore's intent for 
delivery and administration of water for the 2014 irrigation season while the appeal of the above-
referenced case is pending before the Idaho Supreme Court. The letter indicated, consistent with the 
Court's Findings, Orders and Decree, that Mullinix would only be allowed to divert water from the 
pipeline when flows were in excess of 2.2 cfs. The letter stated that the valve installed by Mullinix, 
at Mullinix' s expense, shall be capable of shutting and locking. You did not respond to this letter 
or my subsequent e-mail to you on April 14, 2014 inquiring about the installation of a locking device 
so that Killgore could be assured that Mullinix was not diverting from the pipe, which is owned and 
controlled by Killgore, when flows were less than 2.2 cfs in Joe Creek. Instead, Killgore observed 
that Mullinix diverted water from the pipeline on May 2, 2014, without notice or consent, as 
referenced in my letter to you dated May 5, 2014. 
I also provided you with the measurements obtained by Killgore, a description of the method 
the measurements were obtained and informed you that the measurements were performed and 
calculated with the assistance of Daniel Murdock, the Chief Engineer for NRCS in Southern Idaho. 
These showed that the measurements for the pipe and Joe Creek were both significantly less than 
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2.2 cfs. While not necessary, but in order to further validate the measurements taken by Killgore, 
I reached out to John Westra with the Idaho Department of Water Resources to ask if ID WR would 
independently perform the measurements and confirm the methods utilized by Killgore and the flows 
in Joe Creek. I notified you that I was intending to do so and included you on my e-mail 
correspondence to Mr. Westra. I was then contacted by Rick Collingwood with IDWR for the 
purpose of Mr. Collingwood scheduling a time to independently measure the flows in the pipe, 
diversion and in Joe Creek. 
Again, the purpose of this is for IDWR to independently measure the water in the Killgore 
pipe, Killgore diversion and Joe Creek and to confirm, validate or correct, if necessary, the 
measurements by Killgore. Mr. Collingwood is scheduled to independently measure the flows on 
Wednesday and I intend to and will provide you with any results, measurements, information or 
reports I receive from Mr. Collingwood or IDWR when it is received. However, it is not necessary 
or appropriate for Mr. Mullinix to attend the measurements of the Killgore diversion, and in fact, 
given the ongoing animosity and conflict in this case my clients specifically oppose any appearance 
by Mr. Mullinix and request that Mr. Mullinix abide by these wishes to avoid any unnecessary 
confrontations. 
Finally, Killgore again measured the flows of Joe Creek on May 8, 2014, according to the 
methods previously discussed and the results were less than the amounts previously provided. The 
flows continue to be significantly less than 2.2 cfs and according to the Court's Findings, Orders and 
Decree issued in this case, and which are pending on appeal, Mullinix is not allowed to divert water 
from the pipeline which is owned and controlled by Killgore. 
Please contact me should you have any questions. 
Enclosures/ Attachments: 
cc: client 
Yours very truly, 
~-~ ~ r~ce Farris 
E-mailed Pictures from May 2, 2014 
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When we spoke last week about this issue, you told me that Bryce Farris, who represents Killgores, would be 
contacting me directly to coordinate for the site visit and measurements. I learned from Mr. Farris yesterday that he 
had made arrangements with Rick Collingwood of the Department to take measurements, that the site visit would be 
tomorrow Wednesday May 14, 2014, and that he had done so without any coordination with me or with Mullinix, the 
other user from this pipeline. Moreover Mr. Farris asserted that Mr. Collingwood would not be meeting with my client 
Mr. Mullinix, but only with the Killgores, and moreover that any measurements that Mr. Collingwood takes would be 
provided to me only through Mr. Farris. 
I called this afternoon, but since it was after five, I was not able to get through. So I am writing you this email 
to explain our concerns. 
Killgores' attempt to preclude Mr Mullinix from having any direct contact with the Department while it visits 
the site of his diversion, to prevent him from observing the measurements taken by the Department for purposes of 
administration, and to insist that Killgores are the gate-keepers for any information collected by the Department is 
unacceptable to me and my client. It should be equally unacceptable to the Department. The Department should not 
be at the beck and call of one party to a water dispute, but should treat all parties even-handedly. I am sure you will 
agree. 
Mr. Farris states that arranging for the Department to meet solely with the Killgores and the demand that Mr. 
Mullinix stay away is to avoid "confrontations". I can assure you that Mr. Mullinix will not initiate any confrontation. I 
sincerely hope that this is not a threat that there will be a "confrontation" if Mr. Mullinix shows up at the diversion. 
Rather than having Mr. Mullinix present with the Killgores, I have a solution to propose that should satisfy 
everyone. Once Mr. Collingwood is finished with his measurements and meeting with the Killgores, please have him 
contact Mr. Mullinix directly on his cell phone 208 507 1455. He will be at his place next to the river (located between 
the diversion point and Killgores property) by 10m PDT. If Mr. Collingwood would then go back up to the POD with Mr. 
Mullinix, he can show Mr. Mullinix what he has done and the type of measurements he has taken. That way there will 
be no confusion and no filtering of the Department's information through Killgores. This is a bit cumbersome, but given 
the relatively short distances involved from Mullinix property to the POD it should not be a tremendous additional 
burden. I also request that the Department provide either Mr. Mulliix or me directly with any data or written reports 
generated from the site inspection and measurements. 
If this procedure is not acceptable to the Department, please let me know, and in that case I have to register 
my objection to the unilateral efforts by the Killgores to direct the Department's efforts and lines of communication. 
Albert P. Barker 
Barker Rosholt & Simpson LLP 
1010 W Jefferson, Suite 102 
Boise, Idaho 83702 
(208) 336-0700 
CONFIDENTIALITY NOTICE: This e-mail and its attachments are confidential and may be privileged. If you believe this e-mail has been sent to you in error, please 
notify the sender immediately and delete this email. Do not deliver, distribute or copy this transmission. 
1 
From: Bryce Farris [manto:bryce@sawtoothlaw.com] 
Sent: Tuesday, April 22, 2014 9:40 AM 
To: John.westra@ldwr.ldaho.gov 
Cc: Albert Barker 
subject: RE: Killgore/Mullinix Water Measurements 
John: 
Just following up to see if you have some dates to meet and measure the water? 
Thanks, 
S. Bryce Farris 
Attorney at Law 
SAWTOOTH LAW OFFICES, PLLC 
1101 W. River St., Ste. 110 
P.O. Box 7985 
Boise, ID 83707 
Tel: (208) 629-7447 
Fax: (208) 629-7559 
bryce@sawtoothlaw.com 
SAWTOOTH LAW 
c irnccs, PUC 
From: Bryce Farris 
sent: Thursday, April 17, 2014 10:54 AM 
To: John.westra@idwr.idaho.gov 
cc: Albert Barker {apb@ldahowaters.com) 
SUbject: Killgore/Mullinix Water Measurements 
John: 
This is to follow-up our conversation earlier today regarding the above referenced matter. As discussed, my clients/the 
Kiltgores have measured the diversion/flows in Joe Creek using the methods described in the attached document. We 
would request that you/lDWR independently measure the flows to confirm these measurements. You indicated that 
you and/or IDWR staff would be willing and could do so in the next week or so. As discussed, my clients would like to 
attend for the purpose of explaining the system, but I do not plan to attend. Thus, please let me know your available 
dates in the next week or so and I will coordinate a time and location for you to meet with my clients. 
Thanks for your help and assistance with this matter. 
S. Bryce Farris 
Attorney at Law 
SAWTOOTH LAW OFFICES, PLLC 
1101 W. River St., Ste. 110 
P .0. Box 7985 
Boise, ID 83707 
Tel: (208) 629-7447 
2 
Fax: (208) 629-7559 
bryce@sawtoothlaw.com 
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EXHIBIT J 
Albert Barker 
From: 
Sent: 
To: 
Cc: 
Bryce Farris [bryce@sawtoothlaw.com] 
Tuesday, May 13, 2014 8:44 PM 
Albert Barker 
Subject: 
John.westra@idwr.idaho.gov; richard.collingwood@idwr.idaho.gov 
Re: Killgore/Mullinix Water Measurements 
Attachments: image001.png 
John/Al: 
I am not trying to be the gatekeeper of information. Rather, my letter stated that I would share whatever information I 
received from the Department. I have no problem with it being sent directly from the Department and I will gladly share 
it if it does not. 
Furthermore, my clients have no problem with Mr. Mullinix meeting with the Department after the measurements and 
asking whatever questions he may have. In fact, I will ask my clients to direct the Department to Mr. Mullinix's property 
should they want to meet and answer his questions. 
That said, going to the Killgore diversion a second time is not necessary and, while my clients cannot speak for the 
property owner, Mr. Mullinix does not have an easement or the permission of my clients. To avoid further conflict over 
this issue I suggest the Department meet with Mr. Mullinix afterwards, explain the process and answer his questions. 
This should address Mr. Mullinix's concerns that he is being inappropriately left out. 
Again, thanks for your assistance with this dispute. As you can see it is quite contentious and this is exactly why we are 
seeking the Departments assistance. 
Thanks, 
Bryce 
Sent from my iPhone 
On May 13, 2014, at 5:42 PM, "Albert Barker" <apb@idahowaters.com> wrote: 
John-
When we spoke last week about this issue, you told me that Bryce Farris, who represents 
Killgores, would be contacting me directly to coordinate for the site visit and measurements. I learned 
from Mr. Farris yesterday that he had made arrangements with Rick Collingwood of the Department to 
take measurements, that the site visit would be tomorrow Wednesday May 14, 2014, and that he had 
done so without any coordination with me or with Mullinix, the other user from this pipeline. Moreover 
Mr. Farris asserted that Mr. Collingwood would not be meeting with my client Mr. Mullinix, but only 
with the Killgores, and moreover that any measurements that Mr. Collingwood takes would be provided 
to me only through Mr. Farris. 
I called this afternoon, but since it was after five, I was not able to get through. So I am writing 
you this email to explain our concerns. 
Klllgores' attempt to preclude Mr Mullinix from having any direct contact with the Department 
while it visits the site of his diversion, to prevent him from observing the measurements taken by the 
Department for purposes of administration, and to insist that Killgores are the gate-keepers for any 
information collected by the Department is unacceptable to me and my client. It should be equally 
unacceptable to the Department. The Department should not be at the beck and call of one party to a 
water dispute, but should treat all parties even-handedly. I am sure you will agree. 
Mr. Farris states that arranging for the Department to meet solely with the Killgores and the 
demand that Mr. Mullinix stay away is to avoid "confrontations". I can assure you that Mr. Mullinix will 
not initiate any confrontation. I sincerely hope that this is not a threat that there will be a 
11confrontation" if Mr. Mullinix shows up at the diversion. 
Rather than having Mr. Mullinix present with the Killgores, I have a solution to propose that 
should satisfy everyone. Once Mr. Collingwood is finished with his measurements and meeting with the 
l 
Killgores, please have him contact Mr. Mullinix directly on his cell phone 208 507 1455. He will be at his 
place next to the river (located between the diversion point and Killgores property) by 10m PDT. If Mr. 
Collingwood would then go back up to the POD with Mr. Mullinix, he can show Mr. Mullinix what he has 
done and the type of measurements he has taken. That way there will be no confusion and no filtering 
of the Department's information through Killgores. This is a bit cumbersome, but given the relatively 
short distances involved from Mullinix property to the POD it should not be a tremendous additional 
burden. I also request that the Department provide either Mr. Mulliix or me directly with any data or 
written reports generated from the site inspection and measurements. 
If this procedure is not acceptable to the Department, please let me know, and in that case I 
have to register my objection to the unilateral efforts by the Killgores to direct the Department's efforts 
and lines of communication. 
Albert P. Barker 
Barker Rosholt & Simpson LLP 
1010 W Jefferson, Suite 102 
Boise, Idaho 83702 
(208) 336-0700 
CONFIDENTIALITY NOTICE: ThiS e-mad and its attachments are confidential and may be privileged. If you berieve this e-mail has been sent 
to you in error, please notify the sender immediately and delete this email. Do not deliver, distribute or copy this transmission. 
From: Bryce Farris [mailto:bryce@sawtoothlaw.com] 
sent: Tuesday, April 22, 2014 9:40 AM 
To: John.westra@ldwr.idaho.gov 
Cc: Albert Barker 
Subject: RE: Killgore/Mullinix Water Measurements 
John: 
Just following up to see if you have some dates to meet and measure the water? 
Thanks, 
S. Bryce Farris 
Attorney at Law 
SAWTOOTH LAW OFFICES, PLLC 
1101 W. River St., Ste. 110 
P.O. Box 7985 
Boise, ID 83707 
Tel: (208) 629-7447 
Fax: (208} 629-7559 
bryce@sawtoothlaw.com 
<image001.png> 
From: Bryce Farris 
Sent: Thursday, April 17, 2014 10:54 AM 
To: John.westra@ldwr.idaho.gov 
2 
Cc: Albert Barker (apb@idahowaters.com) 
Subject: Killgore/Mullinix Water Measurements 
John: 
This is to follow-up our conversation earlier today regarding the above referenced matter. As discussed, 
my clients/the Killgores have measured the diversion/flows in Joe Creek using the methods described in 
the attached document. We would request that you/lDWR independently measure the flows to confirm 
these measurements. You indicated that you and/or IDWR staff would be willing and could do so in the 
next week or so. As discussed, my clients would like to attend for the purpose of explaining the system, 
but I do not plan to attend. Thus, please let me know your available dates in the next week or so and I 
will coordinate a time and location for you to meet with my clients. 
Thanks for your help and assistance with this matter. 
S. Bryce Farris 
Attorney at Law 
SAWTOOTH LAW OFFICES, PLLC 
1101 W. River St., Ste. 110 
P.O. Box 7985 
Boise, ID 83707 
Tel: (208) 629-7447 
Fax: (208) 629-75S9 
bryce@sawtoothlaw.com 
<image001.png> 
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EXHIBITK 
Albert Barker 
From: 
Sent: 
Westra, John [John.Westra@idwr.idaho.gov] 
Wednesday, May 14, 2014 9:48 AM 
To: 
Subject: 
Attachments: 
Albert Barker; bryce Farris {bryce@sawtoothlaw.com) 
RE: Killgore/Mullinix Water Measurements 
image001.png 
Mr. Barker, Mr. Farris: 
My initial conversation with Mr. Farris was that our measurement visit would be coordinated with parties. 
Mr. Farris would be the contact person. The role for the Department was to take flow measurements at specific 
locations. 
If parties wish to be present or provide location assistance, that was certainly fine. 
I expressed concerns that the Department not be drawn into the matters between parties. 
In reading the e-mails below, it is now not clear what the Department's objective is and a which parties would be 
involved. 
Given the travel distance, I am concerned Department resources/time could be jeopardized without a 
more coordinated approach. Unfortunately, I am going to cancelled the trip for today. 
If parties wish to reschedule a meeting, we will be glad to coordinate the specifics. 
Regards, 
John W. 
-I spoke with Mr. Barker by telephone and left a voice message for Mr. Farris before this message was sent. 
From: Albert Barker [mailto:apb@idahowaters.com] 
Sent: Tuesday, May 13, 2014 5:42 PM 
To: Westra, John; richard.collingwood@idwr.idaho.gov 
Cc: Bryce Farris 
SUbject: RE: KIiigore/Muiiinix Water Measurements 
Importance: High 
John-
When we spoke last week about this issue, you told me that Bryce Farris, who represents Killgores, would be 
contacting me directly to coordinate for the site visit and measurements. I learned from Mr. Farris yesterday that he 
had made arrangements with Rick Collingwood of the Department to take measurements, that the site visit would be 
tomorrow Wednesday May 14, 2014, and that he had done so without any coordination with me or with Mullinix, the 
other user from this pipeline. Moreover Mr. Farris asserted that Mr. Collingwood would not be meeting with my client 
Mr. Mullinix, but only with the Killgores, and moreover that any measurements that Mr. Collingwood takes would be 
provided to me only through Mr. Farris. 
I called this afternoon, but since it was after five, I was not able to get through. So I am writing you this email 
to explain our concerns. 
1 
Killgores' attempt to preclude Mr Mullinix from having any direct contact with the Department while it visits 
the site of his diversion, to prevent him from observing the measurements taken by the Department for purposes of 
administration, and to insist that Killgores are the gate-keepers for any information collected by the Department is 
unacceptable to me and my client. It should be equally unacceptable to the Department. The Department should not 
be at the beck and call of one party to a water dispute, but should treat all parties even-handedly. I am sure you will 
agree. 
Mr. Farris states that arranging for the Department to meet solely with the Killgores and the demand that Mr. 
Mullinix stay away is to avoid "confrontations". I can assure you that Mr. Mullinix will not initiate any confrontation. I 
sincerely hope that this is not a threat that there will be a "confrontation" if Mr. Mullinix shows up at the diversion. 
Rather than having Mr. Mullinix present with the Killgores, I have a solution to propose that should satisfy 
everyone. Once Mr. Collingwood is finished with his measurements and meeting with the Killgores, please have him 
contact Mr. Mullinix directly on his cell phone 208 507 1455. He will be at his place next to the river (located between 
the diversion point and Killgores property) by 10m PDT. If Mr. Collingwood would then go back up to the POD with Mr. 
Mullinix, he can show Mr. Mullinix what he has done and the type of measurements he has taken. That way there will 
be no confusion and no filtering of the Department's information through Killgores. This is a bit cumbersome, but given 
the relatively short distances involved from Mullinix property to the POD it should not be a tremendous additional 
burden. I also request that the Department provide either Mr. Mulliix or me directly with any data or written reports 
generated from the site inspection and measurements. 
If this procedure is not acceptable to the Department, please let me know, and in that case I have to register 
my objection to the unilateral efforts by the Killgores to direct the Department's efforts and lines of communication. 
Albert P. Barker 
Barker Rosholt & Simpson LLP 
1010 W Jefferson, Suite 102 
Boise, Idaho 83702 
(208) 336-0700 
CONFIDENTIALITY NOTICE: Thls e-mail and Its attachments are confidential and may be privileged. If you believe this e-mail has been sent to you in error, please 
notify the sender immediately and delete this email. Do not deliver, distribute or copy this transmission. 
From: Bryce Farris [mailto:bryce@sawtoothlaw.com] 
Sent: Tuesday, April 22, 2014 9:40 AM 
To: John.westra@idwr.idaho.gov 
Cc: Albert Barker 
Subject: RE: Killgore/Mullinix Water Measurements 
John: 
Just following up to see if you have some dates to meet and measure the water? 
Thanks, 
S. Bryce Farris 
Attorney at Law 
SAWTOOTH LAW OFFICES, PLLC 
1101 W. River St., Ste. 110 
P.O. Box 7985 
Boise, ID 83707 
Tel: (208) 629-7447 
Fax: (208) 629-7559 
2 
bryce@sawtoothlaw.com 
SAWTOOTH LAW 
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From: Bryce Farris 
sent: Thursday, April 17, 2014 10:54 AM 
To: John.westra@idwr.idaho.gov 
Cc: Albert Barker (apb@idahowaters.com) 
subject: Killgore/Mullinix Water Measurements 
John: 
This is to follow-up our conversation earlier today regarding the above referenced matter. As discussed, my clients/the 
Kiflgores have measured the diversion/flows in Joe Creek using the methods described in the attached document. We 
would request that you/lDWR independently measure the flows to confirm these measurements. You indicated that 
you and/or IDWR staff would be willing and could do so in the next week or so. As discussed, my clients would like to 
attend for the purpose of explaining the system, but I do not plan to attend. Thus, please let me know your available 
dates in the next week or so and I will coordinate a time and location for you to meet with my clients. 
Thanks for your help and assistance with this matter. 
S. Bryce Farris 
Attorney at Law 
SAWTOOTH LAW OFFICES, PLLC 
1101 W. River St., Ste. 110 
P.O. Box 7985 
Boise, ID 83707 
Tel: (208) 629-7447 
Fax: (208) 629-7559 
bryce@sawtoothlaw.com 
SA\iVTOOTH LAW { lHIC[S, f'U<: 
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EXHIBITL 
Boise Office 
Golden Eagle Building 
1101 w. River st., Ste. 110 
P.O. Box 7985 
Boise, Idaho 83707 
Tel. (208) 629-7447 
Fax (208) 629-7559 
rt,,1)1• Office 
1301 E. Main Ave. 
P.O.Box36 
<.--::.:--.::...:. -
<-- "')~ 
Challis, Idaho 83226 
Tel. (208) 879-4488 
Fax (2o8) 879-4248 
SAWTOOTH LAW 
Twin Falls Qftk,e 
161 Fifth Avenue South 
P.O. Box 1295 
Twin Falls, Idaho 83303 
Tel. (208) 969-9585 
Albert P. Barker 
Barker, Rosholt and Simpson 
1010 W. Jefferson, Ste. 102 
P.O. Box 2139 
Boise, Idaho 83701-2139 
OFFICES, PLLC 
May S, 2014 
David P. Clalborne 
dauid@sawtoothlaw.oom 
S, Beyee Farria 
bryce@sawtoothfaw.com 
EvanT.ltoth 
evan@sawwothlaw.com 
DanielV.Steenaon 
dan@sawtoothlaw.com 
James IL Bennetts, of counsel 
jim@sawtoothlaw.com 
Katie ICelly, lepl assistant 
fcatie@sawtoothlaw.com 
Melodie Baker, legal usistaat 
mel@,awt.oothlaw.com 
Re: Daryl and Linda Mullinix v. Killgore Salmon River Fruit Co., Case No. CV 
41783; 2014 Irrigation Season. 
Dear Al: 
This letter is to follow up my prior letter to you dated March 28, 2014 regarding this matter. ··· • 
In said letter, I provided Daryl and Linda Mullinix ("Mullinixjwith the Killgore Salmon River Fruit , .:·, 1 
Co's ("Killgore'') intent for delivery and administration of water for the 2014 irrigation season while · · 1 
the appeal of the above-referenced case is pending before the Idaho Supreme Court. The letter . .. . ,;t 
indicated, among other things, that Mullinix would only be allowed to divert water from the pipeline 
when flows were in excess of2.2 cfs and that the valve installed by Mullinix, at Mullinix' s expense, . 
shall be capable of shutting and locking. I also previously requested confirmation via e-mail ort 
April 14, 2014 as to when and whether Mullinix would be installing a locking device on the valve 
and I have yet to receive a response. I would also note that Mullinix has not provided a preferred 
method to receive measurements from the Killgores. 
It has recently come to the Killgore' s attention that Mullinix has been irrigating their property 
even though flows in Joe Creek are significantly less than 2.2 cfs. The Killgore's observed 
Mullinix's sprinklers irrigating the Mullinix property on Friday. May 2, 2014 and took pictures of 
such irrigation. I will provide you with a copy of said pictures when I receive them. Mullinix is 
well aware that use of the pipeline when flows in Joe Creek are less than 2.2 cfs is a violation of the 
Court's Judgment, Decree and Orders. 
Accordingly, it is Killgore's intent to retain the same plumber that Mullinix hired to install 
the valve to also install a locking device on the valve in which Killgore are the only one with 
access/keys to the lock. Again, Mullinix is not entitled to use the pipeline when water in Joe Creek 
is below 2.2 cfs and it is not anticipated that flows from this point on will increase above 2.2 cfs for 
www.sawtoothlaw.com 
Albert P. Barker 
May 5, 2014 
Page- 2 
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the remainder of the 2014 inigation season. Killgore also intend to send Mullinix the bill for the 
installation of the locking device since they previously requested. that Mullinix install the device and 
the cost of the valve, including the locking device, should be home by Mullinix. 
In the event any further unauthorized use by Mullinix occurs then Killgore intend to seek 
judicial enforcement of the Court's Orders and/or file a motion for contempt against Mullinix. 
Please contact me should you have any questions. 
Yours very truly, 
/4F~ 
cc: client 
www.sawtoothlaw.com 
EXHIBITM 
Al.BERT P. BARKER 
JOHN A. ROSHOLT 
JOHN K. SlMPSON 
TRAVIS L. 'IllOMPSON 
SHEU.BY M. DAVIS 
PAULL. ARRINGTON 
SCOTT A MAGNUSON 
VIA EMAD... AND U.S. MAIL 
S. Bryce Farris 
Sawtooth Law Offices 
1101 W. River Street, Suite 110 
Boise, ID 83707 
• • 
BARKER 
ROSHOLT 
& 
SIMPSON 
LLP 
• • 
Alhert P. Barker 
apb@idahowaters.com 
May 8, 2014 
1010 W. Jcffcrsoo, Suite 102 
Post Office Box 2139 
Boise, ID 33701-2139 
(208) 336--0700 ldepbonc 
(208) 344-6034 taimilo 
brs@idllhowaters.com 
195 River Vista Place, Suite 204 
Twin Palls, ID 33301-3029 
(208) 733-0700 telephone 
(208) m-2444 facsimile 
Re: Mullin-ix v. Killgore 's Salmon River Fruit, Case No. CV 12-41783 
Dear Bryce: 
I am writing in response to your emailed letter of May 5, 2014. Your letter makes several 
demands that are unacceptable, not in accordance with law, and not in accordance with the 
Court's Orders in this case. Mullinix will not be complying with those demands for the reasons I 
will explain below. 
First, your demand for a locking device to be placed on Mullinix's diversion from the 
pipe with a key to be held only by Killgore's is unacceptable. Nothing in the Court's Order 
requires or even authorizes the installation of a locking device on his diversion, much less a 
locking device to which Mr. Mullinix has no access. 
Mr. Mullinix placed a valve in the pipe as authorized by the Court's Order. While you 
appealed the Court's Order, you did not seek a stay and the Order remains in effect. Your 
clients' threat to unilaterally go on to Mr. Mulfuiix's property and injure his valve by cutting the 
valve and placing a locking device on it which only Killgore's have access to is unacceptable. 
Any entry onto Mr. Mullinix's property for that purpose is not authorized by the easement and 
will be a trespass. Moreover, the Court repeatedly admonished the parties not to engage in self-
help, but to seek assistance from the Court. Your clients' willingness to ignore the Court and 
engage in unilateral self-help is unacceptable. 
When we spoke on the phone last month, you advised that your clients were not irrigating 
the full 110 acres and were only irrigating that portion of the property which had been irrigated 
at the time of trial. I believe that the trial testimony established that the irrigated field was 
approximately 40 acres. The trial testimony also established that there were only 12 lots with 
S. Bryce Farris 
May 8, 2014 
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one acre of water rights each that could receive water from Killgores' system. Your client's 
right is to take 0.02 cfs/acre or one-inch per acre. By insisting on 2.2 cfs for less than half the 
land means they are diverting twice the legal amom1t. Accordingly, your clients are not entitled 
to irrigate with 2.2 cfs. In the hearing before the Court in September, you acknowledged that the 
Killgores were not entitled to hoard water and prevent Mr. Mullinix from using his water simply 
because they did not want him to use it Yet, that is exactly what Killgores are now demanding. 
At this time, your client has not installed a measuring device on Joe Creek. Any claims 
of how much water is being diverted is based on estimates made by your clients and not as a 
result of any approved measuring device. 
You also know very well that a jWlior user has the right to use water from a source as 
long as the junior's use does not interfere with the senior, s uses. Your letters make no assertion 
that there is any interference in the delivery of water to your clients. You do not claim that they 
have been unable to irrigate their field. In the September hearing before the Court, you 
expressed the concern that if the flows dropped below 2.2 cfs there might be an interference with 
the pressure on the water deliveries on the Killgores' property. Your recent letters make no 
attempt to even contend that there was impact to pressure. In fact, your letter suggests that the 
only reason Killgores knew that Mullinix was irrigating was because they saw his sprinklers 
running. This fact strongly suggests that there is no interference with their ability to use the 
water and that this is all just a matter of spite. 
I found out in a discussion with John Westra at the Department of Water Resources this 
week that in response to your requests, he had scheduled someone to visit the property and 
conduct measurements. While you and I had discussed the possibility of having the Department 
take measurements, I was unaware that a visit had been scheduled. Mr. Westra told me that you 
had advised him that you were arranging the site visit with me. While I support having the 
Department investigate the diversions and the parties, respective water usage, I don't believe this 
inspection should be done unilaterally. Certainly Mr. Mullinix is entitled to be present when the 
Department conducts its investigation. Please let me know who it is with the Department that is 
·going to the property to investigate the diversion and water usage, when the investigation is 
scheduled to take place, and what you have asked the Department to do if anything other than 
simply measure the water. The last word I have heard from you on this point was a copy of an 
email that you sent to John Westra on April 22 asking him if he had arranged for dates to meet 
and meas\D'e the water. I was unaware that anything had been arranged m1til I spoke with him on 
other issues this week. 
Under the current circumstances, there is enough water in the system to provide water to 
both Killgore and Mullinix. There is simply no reason for these demands. I have offered on 
behalf of Mr. Mullinix to limit his diversions to specific days of the week so that there would be 
no chance of interference with Killgores' use. Your client has, as I understand your response, 
refused to entertain this idea. That rotation approach still seems to make the most sense and, as 
you know, is very commonly used in common irrigation systems throughout South.em Idaho. 
S. Bryce Farris 
May 8, 2014 
Page3 
While I doubt that the Court wants to see us over this issue, unless your clients agree to 
refrain from any unilateral self-help effort to lock off Mullinix's diversion, it seems we will have 
no choice but to visit the Court and have him interpret his Order, as his retained jurisdiction 
provision allows him to do. 
APB/se 
cc: Daryl Mullinix (via email) 
Joe Wright (via email) 
BARKER ROSHOLT & SIMPSON LLP 
>Jt!!tt&-' 
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I 
J. A. Wright, ISB #4403 
Attorney at Law 
P.O. Box25 
Grangeville, ID 83530 
Telephone: (208) 983-2706 
Facsimile: (208) 983-2706 
Albert P. Barker, ISB #2867 
Scott A. Magnuson, ISB #7916 
BARKER ROSHOLT & SIMPSON LLP 
1010 W. Jefferson St., Ste. 102 
P.O. Box 2139 
Boise, ID 83701-2139 
Telephone: (208) 336-0700 
Facsimile: (208) 344-6034 
Attorneys for P/aintiffs/Counter-,Defendants Daryl K and Linda L Mullinix 
IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF IDAHO 
DARYL K. AND LINDA L ) 
MULLINIX, husband and wife, ) Case No. CV-2012-41783 
) 
Plaintiffs/Counter-Oeferidants, ) SUPPLEMENTAL AFFIDAVIT OF 
) DARYL MULINIX IN SUPPORT OF 
vs. ) MOTION TO ENFORCE DECREE 
) 
KILLOORE'S SALMON RIVER FRUIT ) 
CO., an Idaho corporation, ) 
) 
Defendant/Counter-Plaintiff ) 
____________ ) 
State of Idaho ) 
) ss. 
County of Idaho ) 
DARYL K.. MULLINIX, being first duly swom upon oath, deposes and states llS 
foUows: 
SUPPLEMENTAL AFFIDAVIT OF DARYL MULINIX IN SUPPORT OF 
MOTION TO ENFORCE DECREE 
1. This Affidavit is submitted to provide the court with additional 
infomtation concerning the conditions on my property and in Joe Creek subsequent to the 
tiling of my initial Affidavit on June 12, 2014. 
2. In their Motion to Strike, Killgore had intimated that it is not possible to 
determine whether Killgore is irrigating without committing some trespass or other 
wrong. Attached is a photograph I took on July 11. 2014 ftom the public road showing 
irrigation sprinklers operating on the top part of Killgore property. This photo is attached 
as Exhibit D. This is the same area described in the testimony of Carl Killgore as the 
land that Killgore intended to irrigate in 2013. It is the same land that I have seen 
irrigated from time to time in the summer of 2014. It is quite evident when those 
sprinklers are turned on and when they are not. 
3. On or about June 25, 2014, the oats in the field on my property were 
harvested. 
4. On or about June 26, 2014, I took the photos attached as Exhibit E. These 
photos were taken of Joe Creek and the bubbler point of diversion into the pipe. They 
show that as of June 26, 2014, water was still bypassing the bubbler and entering into Joe 
Creek. At the time I took these photos on June 26, 2014, Killgore was irrigating the field 
on top of their property. 
5. Sometime between June 20 and June 22, 2014, I visited my property and 
found that concrete had been poured into the valve standpipe. I took photos ofthis 
damage on June 26, copies of those photos are attached as Exhibit F. This is the same 
valve standpipe that I described in my earlier Affidavit where Killgore had glued a cap on 
the valve stem to prevent access to the valve. 
SUPPLEMENT AL AFFIDAVIT OF DARYL MULINIX IN SUPPORT OF 
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6. Attached hereto as Exhibit O is a true and correct copy of an invoice from 
Stark Plumbing for work on the valve and riser or standpipe for my diversion from the 
pipeline as authorized by the Court. I anticipate that it would take several hours of work 
to dig up the riser filled with COil(.'t'ete and remove the existing valve. The valve and pipe 
were damaged by pouring concrete down the riser pipe. l anticipate that the cost of 
$1,876.20 is a reasonable estimate for replacing the existing valve and riser, not including 
the cost of excavation and removal. With the concrete poured down the valve stem, there 
is simply no way for me to operate the valve and obtain any water from the pipeline ever 
again, without undertaking the repairs described herein. 
7. During 2014, even with limited access to the water from Joe Creek in 
April. May and June up until the time that the valve and standpipe were vandalized by 
Killgore, I noticed a significant improvement in my oat crop as a result of having 
irrigation water. 
8. Over the years, I have observed irrigation of Carl Killgore•s property from 
the pipeline. See Exhibit H, which is a photo taken of irrigation on Carl Killgore• s 
property. Carl Killgore admitted to me that he irrigates bis property from the pipe. I am 
familiar with the legal descriptions of the properties owned by Killgore's Salmon River 
Fruit Company, Carl Killgore. and me. I am also familiar with the places of use decreed 
for the water rights as a result of our dispute in the Snake River Ba.41in Adjudication. The 
right decreed for Killgore•s Salmon River Fruit Company does not include any land 
owned by Carl Killgore. Nevertheless. in 2014 and in previous years, Carl Killgore has 
irrigated his property from the pipeline from Joe Creek. I have personally observed the 
irrigation and l have personally observed the connection from the pipeline which leads to 
SUPPLEMENTAL AFFIDA V1T OF DARYL MULINIX IN SUPPORT OF 
MOTION TO ENFORCE DECREE 3 
Carl Killgore's property as it is readily visible on the road into my property. 
9. No person representing Killgore has advised me this irrigation season that 
my use of the water from the pipe has prevented them from delivering irrigation water to 
any user within the place of use of the Killgore's Joe Creek water right. 
FURTHER YOUR AFFIANT SAYETH NAUGHT~~/:-
~LLINIX 
SUBSCRIBED 
SUPPLEMENTAL AFFIDAVIT OF DARYL MULINIX IN SUPPORT OF 
MOTION TO ENFORCE DECREE 4 
CERTIFICATE or SERVICE 
~ 
I HEREBY CERTIFY that on this/£ day of July, 2014, I caused to be served a 
true and correct copy of the foregoing document by the method indicated below, and 
addressed to each of the following: 
S. Bryce Fams 
Sawtooth Law Offices, PLLC 
t 101 W. River St., Suite 110 
P.O. Box 7985 
Boise, ID 83707 
Hand Delivery 
Xu.s.Mail 
_Facsimile 
_ Overnight Mail 
SUPPLEMENTAL AFFIDAVIT OF DARYL MULINIX IN SUPPORT OF 
MOTION TO ENFORCE DECREE S 
EXHIBITD 

EXHIBIT E 


EXHIBITF 


EXHIBIT G 
ST ARK PLUMBING, INC 
POBOX82 
WHITE BIRD, ID 83554 
SHOP 208-9&3--1719 
omcE 2os-s39.2242 
DARRYL MULLINIX 
S2I PARK ST 
GRANGEVILLE, 10 83530 
P.O. Number 
RIVER 
Quantity Item.Code 
DueOete 
4/15/2014 S/31/2014 
I STOPWASTE761 •• STOP ANDWASTECURB2• 
1 STOPWASTE76l... STOPANDWASTECURB 1• 
1 TEE2PVCSOT TEE PVC 80 SXSXS 2" 
I MlSC 2 X lk PVC BUSHING 
2 OLUEABS30889 GLUE AB.4i 8oz 
2 CLEANER.30782 CLEANER PVC 8 OZ 
2 ADAPTER2PVC... ADAPTER PVC 80 MALE 2" 
4 PIPElPVCSO PIPE PVC 80 2" 
S.S PIPE4PVC40 PIPE PVC SCHED 40 4• 
1 MISC 4 X 2• PVC 40 BUSHING 
I CLAMP3G261 CLAMPOALV ANVILRISERBEAMJ" 
I NIPPLEIX4BRN NIPPLE BRASS 1 X4• 
I MISC 4" PVC 80 MALE ADAPTER. 
I MISC 4• PVC 80 90 
10 PIPEIPVC40 PIPE PVC t• 
2 90-IPVC90 90-PVC 1• 
I MISC TEEPCVISUPX I FTP 
2 COUPL1NG2PVCC COUPLING PVC SXS 2• 
4 PIPE2PVC40 PIPE PVC SCH 40 2• 
4 PIPEPOL YlXIOO PIPE POLY l" 
I ADAPTERIBRL ADAPTER BR.ASS MINS t• K.INGNIP 
l CLAMPHSSl6 CLAMPHOSESS 1l/16TO 1-1/2• 
8 PIPE6ABS PIPE ABS 6• 
I MISC 4 X 2• PVC 80 TEE 
I MISC 4 X I" PVC 80 TEE 
2 F£RNCOQC·l06 FERNCO QWIK CAP 6• 
I METERKEYM2S... METER. KEY SIB X 60" 
1 MISC I" PVC 80 MALE ADAPT 
8.S LABOR LABOR MIN CHARGE/HR CLINT 
S.S LABOR LABOR MIN CHARGE/HR ~N n 
....-, m 1 ('? 
-~\_ J ! !.!, l'1 I; . f v 
Invoice 
Dale Invoice ti 
4130l2014 4146 
PriceEach 
£=-5, 66 315.TI 
~,. 1c 112.11 
16.05 
1.73 
4.18 
-,._ 4.17 
t' I -.J 12.39 I' . -..07. 
2.24 
6.40 
6.29 
., .,?i/ 8.81 
27.82 
18.04 
0.70 
l.61 
I.S9 
S.62 
l.53 
0.84 
12.40 
2.00 
8.63 
32.16 
28.17 
C IS.33 
,,1,,,1• .. ll~ ,_ 
_,.. --· S.11 
Total 
7S.OO 
75.00 
Amount 
315.77 
112.78 
16.05 
l.73 
9.76 
9.74 
24.7& 
4.28 
12.32 
6.40 
6.29 
8.17 
27.82 
18.04 
7.00 
S.22 
l.S9 
11.24 
6.12 
3.36 
12.40 
2.00 
69.lW 
32.16 
28.17 
30.66 
37.50 
5.11 
637.SO 
412.SO 
$1.876.20 
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IDAHO COUNTY DISTRICT COURT 
~·1\ FILED 
AT~., O'CLOCK-fL-.M. 
JUL15zo~. 
J. A. Wright, ISB #4403 
Attorney at Law 
P.O. Box2S 
Orangeville, ID 83530 
Telephone: (208) 983-2706 
Facsimile: (208) 983-2706 
.Albeit P. Bamr, ISB #2867 
Scott A. Magamon. ISB #7916 
BARKER.ROSHOLT & SIMPSON LLP 
1010 W. Jeffinon St, Ste. 102 
P.O. Box 2139 
Boise, ID 83701-2139 
Telc:pltooe: (208) 336-0700 
Facsimile: (208) 344-6034 
Attorney, for Plaintiffe/Co,mter-Def,mda,,a Daryl K. and Unda I. Mr,lli,m 
IN TD DISTIUCJ C01JllT OI' THI SECOND JUDICIAL DISTRICT Ol'THK 
STATE OP IDAHO, IN AND FOR THE COUNTY OI' IDAHO 
DARYLK..ANDLINDAL. ) 
MULLINIX. hmband and wife, : ) Case No. CV-2012-41783 
) 
P)ah,tiffl,/l".ountm-Defendants, ) REPL y IN SIJPPORT or MODON 
) TO &Nffllla DBCRD 
vs. : ) 
: ) 
KlLLOORE'S SALMON RNER FRUIT. ) 
CO., an ldaho corporatio~ ) 
) 
Defendant/Counter-Plaintiif ) 
____________ ) 
By tms Motion Mullinix sought assistance from the Court: (1) preventing Killgore 
ma i:utafeling with Mnltinjx's right to use water from Joe Clect wbm Killgore is not 
inigating; (2) ordering Killgore to refrain from interfering with Mullinix's use when they 
· me not taking more than one inch per acre for irrigated land and iequiring Killgore to 
coopemte with IDWR inspecd.on and measurement; (3) otdering KillgOle not to tamper 
REPLY IN SUPPORT OF MOTION TO ENFORCE DECREE 1 
with the valve or the valve stand; and ( 4) ordering Killgore to leave the monuments and 
for such additional relief. Killgore's response is that whenever Heather Killgore (who is 
not a hydrologist or engineer) decides there is less than 2.2 cfs of water in Joe Creek, then 
she or the company will shut off Mullinix entirely, without regard to how many acres 
Killgore is irrigating, when Killgore is irrigating, or even if Killgore is irrigating. 
Often it is as important, if not more important, what is unsaid rather than what is 
said, when one party stakes out a position. That is particularly the case here, with respect 
to Killgore's response. The only facts that Killgore provides in response to Mullinix's 
Motion are Affidavits from six lot owners in the Killgore's Salm.on River Fruit Ranch 
subdivisions. According to the Affidavits of those lot owners, between them, they own a 
total of 12 acres in the subdivision.1 None of the Affidavits say how much land they are 
irrigating. They merely say the lot owners are irrigating. The Affidavits do not 
contradict the testimony at trial that the lot owners were entitled to irrigate either one-half 
or one acre. See Exhibits 33 and 33A-G. Killgore's citation to how the costs are spread 
among the users does not change the limitation in the agreement. 
Furthermore, as Heather Killgore testified and advised the Department of Water 
Resources, once a party builds a house, driveway, garage, and other utility buildings on 
their land, they cannot possibly irrigate the full acreage purchased within the boundaries 
of the lot Tr. p. 586, LL. 13-24 (could irrigate less than.ball); Ex. 23. Clearly, Killgore 
could have advised the court exactly how much land is being irrigated by these lot 
owners. On this key point, Killgore is silent. Thus, the Court had no choice on this 
evidence but to conclude that the lot owners are irrigating something less than 10 acres. 
1 Killgore' s brief argues that the lot owners own the water right. There is no evidence to support this 
suggestion (see Bxs. 33A-G), and the trial testimony established that Killgore retained ownership of the 
water. Tr. p. 395, LL. 1-5, Ex. 21-23. 
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The second place where Killgore's silence is particularly telling, is Killgore's 
failure to advise the court as to how much land Killgore is actually irrigating. How much 
water is being put to beneficial use? Killgore has the ability to tell the Court, if they 
chose to provide that information. Yet, Killgore is silent on this point Instead, Killgore 
simply attacks Mullinix, claiming that he cannot know whether Killgore is irrigating or 
not In fact, Killgore's irrigation system is quite viStble even from public roadways. See 
Supplemental Affidavit of Daryl Mullinix, 12, Ex. D. The testimony at trialestablished 
that Killgore irrigated either 35 or 40 acres. Tr. p. 401, LL. 15-21 (40); Tr. p. 488, 
LL 13-18 (35). Killgore provides no contrary evidence today. This silence is telling. 
At the hearing on the Motion to Reconsider, Killgore's counsel agreed that 
Killgore is entitled to irrigate at no more than one inch per acre. Tr. 109-110 (Oct. 28, 
2013). In 2014, Killgore is irrigating at most 50 acres of the 110 acre place of use. This 
means Killgore can divert only 1.0 cfs. Idaho Code§ 42-220 (1 cfs/50 acres). Killgore 
does not contend that they are irrigating the full 110 acre place of use which would justify 
diversion of 2.2 cfs. They just ignore the facts. Once again, what Killgore has failed to 
say is more important than what they have said. Moreover, Killgore does not contend 
that it is legally entitled to divert more than can be put to beneficial use or argue that the 
· citation to A&B Irrigation Dist. v. Spackman, 315 P.3d 828 (2013) is in error. 
The next issue before the Court is incredibly important. That is, Killgore is 
continuing to vandalize Mullinix's connection to the pipeline that this court specifically 
authorized. See Findings of Fact '114-9, pp.7-10andDecree11, p. 1. While Killgore has 
appealed this Court's decision, they have not obtained a stay of the Court's Order and it 
remains in full force and effect. Nevertheless, Killgore took it upon themselves, (1) to 
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insist (without authority) that Mullinix provide Killgore with a locking device that would 
allow Killgore to decide when Mullinix could irrigate; (2) to glue the cap shut; and 
(3) finally to pour concrete down the valve stem rendering the valve completely unusable 
and causing thousands of dollars in damages. They did the latter action after this Motion 
was filed seeking assistance of this Court. Killgore's failure to deny taking these actions 
speaks volumes. 
Instead of denying banning the valve, Killgore insists that it has the right to 
control Mullinix's use and whatever Heather Killgore thinks is the right amount of water 
in the creek, triggers their right to shut off Mullinix. Second, Killgore does not deny 
gluing the cap shut. When attempting to glue the cap shut was not good enough for them, 
they have now poured concrete down the valve stem causing permanent damage. 
Supplemental Affidavit of Daryl Mullinix. 15, Ex. F. Then after Mullinix asked the 
Court for help, Killgore vandalized the valve and valve stem pipe. None of this is 
excusable particularly in light of the Court's admonition to the parties in the past. 
"There's a lot of self-help on both sides which the law, of course, abhors." Tr. p. 83 
(May 31, 2013). 
Killgore's silence also speaks volumes on the topic that there were times when 
they were not irrigating. Killgore does not deny there were times when they were not 
irrigating. Killgore just claims that Mullinix cannot tell for sure if they were or were not. 
More importantly, Killgore says it's too bad for Mullinix, they can't take water even 
when Killgore is not irrigating. This is despite their counsel's admission to the contrary. 
See Tr. 109-110.2 
2 Killgore then argues at length that there is no duty to rotate. Mullinix is not seeking forced rotation in this 
Motion. Rotation was suggested as a means to avoid conflict Mullinix was willing to work within 
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Killgore argues that Mullinix has no right to interfere with the use of water by the 
lot owners or by Killgore. Yet, their Response and Brief is totally devoid of any proof of 
any injury to Killgore or the lot owners by virtue ofMullinix.'s use in 2014. Only one of 
the six lot owners even provided a statement that they experienced reduced pressure, but 
Killgore provides no explanation of when that happened or what the cause of it was. 3 
Interestingly, Heather Killgore's statement in her May 16, 2014 letter to counsel 
(Ex. B to her Affidavit) says that Killgore will "soon" be putting the pump in the Sahnon 
River to augment Joe Creek. "Soon" did not occur for two months and not until after 
Killgore permanently damaged the Mullinix diversion. Importantly, Killgore admits that 
they did not have to tum on the Sahnon River pump until July 7, 2014, after Mullinix.'s 
valve was concreted closed by Killgore between June 20-22, 2014. Mullinix 
Supplemental Mt: , 5. If it were true, and there is no evidence that it is, that Mullinix' s 
use was causing harm, one would have expected that Killgore would have had to tum on 
the Salmon River pump sooner to supplement the amount of water coming to Killgore 
property and to the six lot owners while Mullinix irrigated. Yet that did not happen. 
Killgore's failure to provide any evidence whatsoever of interference clearly 
demonstrates that there has been none. 
Finally, Killgore argues that Mullinix's motion is moot because by the time of the 
hearing there will not be sufficient water in Joe Creek to satisfy Killgore.4 Killgore cites 
no authority for the principal of mootness. There is a reason for that. First, of course, the 
Mullin' s usage. Killgore refused this proposal. In this Motion, Mullinix just asked for notice when 
irrigation was not taking place. 
3 In fact, Killgore ignores the use of Joe Creek water on land that has no water right. Carl Killgore' s 
property. See Mullinix. Supp. Aft 18; Ex. H. 
4 Killgore criticizes the July 21 hearing date without recognition that this was the first available date on the 
Court's calendar. 
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question of Killgore's damage to Mullinix's diversion authorized by this court is not 
moot and Killgore does not claim that it is. That matter is squarely before the Court and 
Killgore has no defense other than that they think they are entitled to cause injury to 
Mullinix's diversion from the pipeline. 
A case is also not moot when the challenged conduct is likely to evade judicial 
review and is capable of repetition. Webb v. Webb, 153 Idaho 521,524, 148 P.3d 1267, 
1270 (2006); Ameritel Inns, Inc. v. Greater Boise Auditorium District, 141 Idaho 849, 
852, 19 P.3d 624, 627 (2005). Here, Killgore's assertion that it bas the unilateral right to 
determine how much water is being diverted in the pipeline and to shut Mullinix off at 
their whim whenever Ms. Killgore believes that the flow in the creek is 2.2 cfs or less is a 
problem that will continue to occur without the supervision of this court. 
Moreover, Mullinix asked this Court to require Killgore to cooperate with proper 
measurements by IDWR, a remedy that Killgore does not address and does not contend is 
moot. 
Mullinix is not asking this court to administer water rights, but simply to decree 
that, in accordance with Idaho law, Killgore's right to use its water is limited to the 
concept of beneficial use and hold that Killgore bas no ability or right to shut off Mullinix 
when Killgore is not using water and not placing it to beneficial use. That attitude to the 
contrary from Killgore will continue unabated, as their response to this motion makes 
clear. 
I II 
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DATED this 15th day of July, 2014. 
~PLN~ 
By Albert P. Barker 
and 
J. A. WRIGHT, ISB #4403 
Attorney at Law 
Attorney for Plaintiffs/Counter-Defendants 
Daryl K. and Linda L. Mullinix 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this tsth day of July, 2014, I caused to be served a 
true and correct copy of the foregoing document by the method indicated below, and 
addressed to each of the following: 
S. Bryce Farris 
SA WTOO'm LAW OFFICES, PLLC 
1101 W. River St., Suite 110 
P.O. Box 798S 
~ Idaho 83707 
~Delivery 
~!_J.S. _Mail 
__ Facsimile 
- Overnight Mail 
dlud 
Albert P. Barker 
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